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Court of Appeals of the District of Columbia 


No. 5386. ! 

R. P. Clark, Appellant, 
vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 34824. 

R. P. Clark, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: William S. Hammers, Esq.j 
For Comm’r: Arthur Carnduff, Esq. 

Docket Entries. 

1928. 

Feb. 9. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 10. Copy of petition served on General Counsel. 

Apr. 6. Answer filed by G. C. 

“ 9. Copy of answer served on taxpayer. General 

Calendar. 

1929. | 

Oct. 30. Hearing set 12/4/29. ! 

Nov. 15. Application for subpoena filed by taxpayer. 

“ 16. Subpoena duces tecum issued. 

“ 18. Subpoena served. 

Dec. 4. Hearing held before Clias. M. Trammell, Div. 2 on 
merits. 

Briefs due 60 days from date. 

“ 10. Transcript of hearing 12/4/29 filed.| 
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1930. 

Feb. 1. Brief and proposed findings of fact filed by tax¬ 
payer. 

May 5. Findings of fact and opinion rendered, C. M. 
Trammell, Div. 2. 

Judgment will be entered under Buie 50. 

Aug. 21. Notice of final settlement filed by G. C. 

“ 25. Hearing set Sept. 17, 1930. 

“ 27. Consent to settlement filed by taxpayer. 

“ 29. Decision entered. Mr. C. M. Trammell, Div. 2. 

1931. 

Feb. 21. Stipulation of venue filed. 

“ 26. Supersedeas bond for $5,444.82 approved and or¬ 

dered filed. 

“ 26. Petition for review by Court of Appeals of tlie 

District of Columbia with assignments of error 
filed by taxpayer. 

“ 26. Proof of service filed. 

“ 26. Praecipe filed. 

“ 26. Proof of service filed. 

Now, March 18, 1931, the foregoing Docket Entries certi¬ 
fied from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerli U. S. Board of Tax Appeals. 

2 Filed Feb. 9, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 34824. 

B. P. Clark, Petitioner, 
vs. 

Commissioner op Internal Bevenue, Bespondent. 
Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice j of deficiency 
(IT:FAR:B-2:LTC-60D) dated December 21, 1927, and as 
a basis of his proceeding alleges as follows: 

1. The petitioner is an individual with residence at 

Miami, Florida. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A”, is a true copy of the notice 
mailed to the petitioner on December 21, 1927. 

3. The taxes in controversy are income taxes for the 
calendar years 1923 and 1925 in the followiiig amounts: 

1923. $2,722.41 

1925. 473.24 

— 

Total. $3,195.65 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following errors: 

( a ) The Commissioner erred in computing the petition¬ 
er’s taxable net income for 1923 in that he failed 

3 to allow as a deduction, as provided for in Section 
204(5) of the Revenue Act of 1921, a net loss sus¬ 
tained by petitioner for the calendar year 1921 amounting 
to $17,768.51 in excess of any taxable income f or 1922. 

( b ) The Commissioner erred in computing the taxable 
net income of petitioner for 1923 in that he failed to deduct 
from the net income the net loss sustained by petitioner 
for the calendar year 1922 which net loss amounted to 
$4,985.18 or more. 

(c) The Commissioner erred in computing the taxable 
net income of petitioner for the year 1925 inj that' he failed 
to allow as a deduction a loss of $950 sustained by peti¬ 
tioner on the sale of an automobile. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) The income tax return for 1921 filed by petitioner 
showed a loss of $16,041.21 which loss, upon reaudit by the 
Commissioner was increased to $17,768.51 due to the fact 
that petitioner had overstated his share of income from 
the partnership of D. M. Picton & Co. 

( b ) The loss reported by petitioner was due to the fact 
that during the year 1921 he was required to pay $68,000 
on negotiable paper which he had endorsed atj various times 
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for the Bowers Southern Dredging Company which con¬ 
cern went into the hands of a creditors committee in June, 
1920; and also from a sale of some stock of the same concern 
at a loss of $9,500. 

4 (c) Petitioner was engaged in the business of 
dredging and river and harbor improvement work 

as a partner ill the firms of Megathlin & Clark, Miami, 
Florida; Florida Dredging Company, Miami, Florida; D. 
M. Piet on & Co., Port Arthur, Texas; and as President and 
majority stockholder of the Bowers Southern Dredging 
Company doing the same character of work. Such busi¬ 
ness has been regularly carried on by petitioner for years 
and the losses sustained were directly connected therewith. 

(d) During the year 1922 petitioner suffered losses from 
the operations of Megathlin & Clark; Florida Dredging- 
Company; and D. M. Pieton and Company; and a loss of 
$92,500 from the sale of some of his stock in the Bowers 
Southern Dredging Company in an effort to rehabilitate 
the business. These losses resulted in a net loss to pe¬ 
titioner in 1922 of $4,985.18 which amount he deducted in 
determining his taxable income for 1923. 

(e) The losses for 1921 and 1922 are deductible in de¬ 
termining the tax liability for 1923 in accordance with Sec¬ 
tion 204(a) and ( b) of the Revenue Act of 1921. 

(/) Petitioner in 1925 purchased an automobile for 
$5,368.70 paying in cash $3,468.70 and turned in at a value 
of $1,900 a Cadillac car which had been purchased by him 
for $5,000. After deducting depreciation on the Cadillac 
ear from date of purchase, petitioner sustained a loss of 
$950. 

5 Wherefore the petitioner prays that this Board 
may hear the proceeding and grant relief by dis¬ 
allowing the deficiencies asserted by the Commissioner. 

WM. S. HAMMERS, 

Attorney for Petitioner, 501 Union Trust 

Building, Washington, D. C. 


6 State of Florida, 

County of Dade, ss: 

R. P. Clark being duly sworn, says that he is the pe¬ 
titioner above named; that he has read the foregoing peti¬ 
tion, or had the same read to him, and is familiar with the 
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statements contained therein, and that the facts stated are 
true, except as to those facts stated to be upojn information 
and belief, and those facts he believes to be jtrue. 

R. P. CLARK. 

Subscribed and sworn to before me this 30t ! h day of Jan¬ 
uary, 1928. 

[notarial SEAL.] VELMA S. OLSON, 

Notary Public. 

Notary Public for the State of Florida at j Large. 

My Commission Expires June 2, 1928. 

7 Exhibit “A”. 

| 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :FAR :B-2. LCT-60D. 




Mr. R. P. Clark, 

Post Office Box 918, 
Miami, Florida. 

Sir: 


Ddc. 21, 1927. 

I 


The determination of your tax liability for the years 
1923, 1924 and 1925 discloses a deficiency of | $3,195.65 for 
1923 and 1925, as shown by the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 d^ys from the 
date of mailing of this letter within which |to file a pe¬ 
tition for the redetermination of this deficiency. Any such 
petition must be addressed to the United Stdtes Board of 
Tax Appeals, Earle Building, Washington, DJC., and must 
be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and 
an assessment has been made, or wliere a tjaxpayer has 
filed a petition and an assessment in accordance with the 

2—5386a 
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final decision on such petition has been made, the unpaid 
amount of the assessment must be paid upon notice and 
demand from the Collector of Internal Revenue. No claim 
for abatement can be entertained. 

If you acquibsce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:FAR:B-2:LCT-60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 


D. H. BLAIR, 

Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner. 


Inclosures: Statement, Form A, Form 882. 
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Statement. 


IT :FAR :B-2. LCT-60D. 


Dec. 21, 1927. 

In re Mr. R. P. Clark, Post Office Box 918, Miami, Florida. 


Deficiency 

Tear. in tax. 

1923 . $2,722.41 

1924 . None 

1925 . 473.24 


Total. $3,195.65 

The report of the Internal Revenue Agent in Charge at 
Jacksonville, Florida, transmitted to this office under date 
of November 29, 1927, has been reviewed and approved. 

Your protest was considered at a conference in the office 
of the Internal Revenue Agent in Charge and it has been 
recommended that the deduction of $1,575.00 in 1924 for 
automobile expenses be allowed. Your return has accord¬ 
ingly been accepted as filed. 

It has also been recommended that the value of the mort¬ 
gage obtained in 1925 from the sale of real estate be deemed 
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to have a fair market value of $10,300.00 which amount is 
the original investment. This recommendation has also 
been approved by this office. 

Your contention that the loss in 1921 is deductible on 
your 1923 return is not allowable. This loss was incurred 
in connection with the handling of stock of the, Clark Dredg¬ 
ing Company and does not constitute a business loss as 
defined in Section 204 of the Eevenue Act of 1921. Your 
contentions that a loss of $17,768.51 was not claimed on 
your 1923 return was also considered. This loss was also 
incurred in connection with transactions in stock of the 
Clark Dredging Company. Such loss was not incurred in 
connection with your trade or business andiis not an al¬ 
lowable deduction. The loss of $1,850.00 claimed in 1925 
from the sale of an automobile is not allowable. The evi¬ 
dence presented is not conclusive and the valjie of the new 
car which was received in exchange is not stated nor is 
it stated whether any cash consideration was given. 
9 If no cash consideration was given to purchase the 
new car no loss is allowable as the automobile would 
have been exchanged solely for property of like kind in ac¬ 
cordance with Section 203 (b) of the BevenuO Act of 1926. 

Computation of Tax. 

1923. 


Net income originally reported.. i . . $25,727.82 

Interest on tax-free covenant bonds 

reported .. None : 

As adjusted. $12,0961.00 

-— 12,096.00 

Income from partnership reported. . 17,696.23 

As adjusted. 17,965.16 

-268.93 

Loss as claimed. $4,9851.18 

As adjusted . None j 

-i— 4,985.18 


Total .! . . $43,077.93 

Decrease in dividends. 40.00 


Total increase as adjusted 


43,037.93 
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Amount subject to ordinary taxes. 
Dividends and exemption. 

Amount subject to normal tax 

Total tax at ordinary rates. . 
Tax on capital net gain of $6,174.00 


25% reduction, Revenue Act of 1924. $1,657.04 

Tax withheld at source. 241.92 


Net tax assessable. 

Tax assessed.... $2,675.71 

25% reduction, Revenue Act of 1924 668.93 


Deficiency . 

10 1925. 

Net income reported. 

Tax free covenant bond interest, re¬ 
ported . $6,347.66 

Adjusted . 9,680.66 


3,333.00 

Loss on sale of car disallowed. 1,850.00 


Increase .. 5,183.00 

Profit on sale of real 

estate, reported. $6,730.33 

As adjusted. 3,350.33 

- 3,380.00 


Total income subject to ordinary rates 


Capital net gain reported. None 

As adjusted. $1,680.00 


Total income 


$43,037.93 

11,798.07 

$31,239.86 

$5,856.40 

771.75 

$6,628.15 

1,898.96 

$4,729.19 

2,006.78 

$2,722.41 

$45,755.90 


1,803.00 

$47,558.90 

1,680.00 

$49,238.90 
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Income subject to surtax. $47,558.90 

Dividends and exemption. 30,093.38 

Income subject to normal tax. j . . $17,465.52 

Total tax.j.. $3,320.35 

1214% on capital gain. 210.00 

Total tax.■ * {• ■ $3,530.35 

Tax on earned income. $51.25 

Tax paid at source. 193.61 

- 244.86 

Net tax assessable. $3,285.49 

Tax assessed. 2,812.25 

Deficiency .j. . $473.24 


Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district and re¬ 
mittance should then be made to him. 

Now, March 18, 1931, the foregoing Petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Ttyx Appeals. 

11 Filed Apr. 6, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 34824. 

R. P. Clark, Petitioner, j 
v. 

Commissioner of Internal Revenue, Respondent. 
Answer. 

The Commissioner of Internal Revenue bv; his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, for answer to the petition filed in the above entitled 
appeal, admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1. 

2. Admits the allegations contained in Paragraph 2. 

3. Admits the allegations contained in Paragraph 3. 

4. Denies that the Commissioner committed the errors 
alleged in Paragraph 4. 

5. Denies the! allegations set forth in Paragraph 5. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer's appeal be 
denied. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

J. L. DEVENEY, 

Special Attorney, Bureau of Internal Revenue. 

JLD. 

Now, March 18, 1931, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

12 A true eopv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 34824. 19 B. T. A., —. 

R. P. Clark, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Promulgated May 5, 1930. 

1. In 1921 the petitioner who was the majority stock¬ 
holder and president of a corporation sustained a loss as 


11 


E. P. CLARK VS. D. BURXET, C0M1IE. IXtI REV. 

a result of having to pay certain notes of the corporation 
which he had endorsed. In 1921 and 1922! he sustained 
losses on the sale of stock of the corporation. Held that 
such losses do not constitute net losses within the meaning 
of section 204(a) of the Revenue Act of 1921. 

2. Loss on the exchange of an automobile determined. 

•j 

William S. Hammers, Esq., for the petitioner. 

Arthur Carnduff, Esq., for the respondent! 

This proceeding is for the redetermination ! of deficiencies 
in income tax of $2,722.41 and $473.24 for 1923 and 1925, 
respectively. The matters in controversy are the action of 
the respondent (1) in failing to allow as a deduction in 
computing net income for 1923 the amount of $17,768.51 
representing a net loss sustained in 1921 in excess of tax¬ 
able income for 1922, (2) in failing to allow as a deduc¬ 
tion from 1923 net income a net loss of $4,985.18 sustained 
by the petitioner in 1922, (3) in refusing to allow as a 
deduction for 1925 as a loss the amount of $950 sustained 
by the petitioner on the exchange of an old Automobile for 
a new one. An admission made by counsel for the respond¬ 
ent at the hearing has eliminated the issue raised by No. (3). 

13 Findings of Fact. \ 

The petitioner is an individual residing at Miami, 
Florida. Since 1888 he has been engaged iii the business 
of dredging and supervising dredging operations off the 
coast of Florida and elsewhere. He was associated with 
the Bowers Southern Dredging Company, hereinafter re¬ 
ferred to as the Bowers Company, from the time of its 
organization in 1899 until about September 1922 when the 
Clark Dredging Company, hereinafter referred to as the 
Clark Company was organized, and took ovel the business 
of the Bowers Company. Clark became president of the 
Bowers Company in 1905 and continued in j that capacity 
as long as it continued to operate. In that capacity he 
was the active directing head of the corporation and de¬ 
voted all of his time to its operation. Durinjg 1921 and in 
1922 until the business was taken over by the Clark Com¬ 
pany the petitioner who was the majority Stockholder in 
the Bowers Company was the managing operator of the 
corporation for a committee of its creditors, He was presi- 
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dent of the Clank Company after its formation. The Bowers 
Company was engaged in dredging and other river, harbor 
and jetty work. 

In addition to his association with the Bowers Company 
the petitioner in 1921 and 1922 was a member of the part¬ 
nerships of D. M. Picton and Company, Port Arthur, 
Texas, The Florida Dredging Company, Miami, Florida 
and Megathlin and Clark, Miami, Florida. Megathlin and 
Clark and the Florida Dredging Company were engaged in 
the dredging business and D. M. Picton and Company was 
engaged in river and harbor work and jetty building. The 
petitioner took an active advisory interest in these part¬ 
nerships whose work was mostly in connection with the 
work of the Bowers Company. In 1921 and 1922 the 
14 petitioner also owned stock in a number of corpo¬ 
rations which he held as investments. 

The authorized capital stock of the Bowers Company 
when organized in 1899 was $600,000 divided into shares 
of a par value 'of $100 each. At the time of organization 
the petitioner received about 1800 shares of the company’s 
stock for assets delivered to it. In 1910 the company’s 
capital stock was increased to $750,000 par value. The 
entire amount of the additional stock -was subscribed to by 
the stockholders and paid for in cash at par by them. By 
1922 the petitioner’s stockholdings in the company had in¬ 
creased to more than 3000 shares. The additional shares 
of stock were acquired by petitioner at' $100 per share from 
time to time, some having been acquired as late as 1914. 
Prior to 1920, the company paid dividends regularly and 
from 1907 to 1917 its stock had a value in excess of par. 
In 1917 when the war began the stock ceased to have a 
value equivalent to par. 

At the beginning of the war in 1917 the Bowers Company 
had many contracts to complete and began to have financial 
difficulties. This finally resulted in its business being 
placed in the hands of a creditors’ committee under which 
it was operated in 1921. The company was unable to bor¬ 
row money from banks without the individual endorsement' 
of petitioner. 

In a desire to protect his investment in the stock of the 
company the petitioner at various times thereafter en¬ 
dorsed notes of the company. 
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In 1921 as a result of his endorsement of the notes of 
the Bowers Company the petitioner had to pay $68,000 on 
them. This amount he took as a deductioii for losses in 
his 1921 income tax return and it was allowed in the final 
audit of the return by the respondent. 

15 In his return for 1921 the petitioner reported a 
loss of $7,000 from the sale of stocks which was ex¬ 
plained on the return as follows: 

Mar. 

1,19tl3, Amount 
Cost. valike. received 

Stock (Bowers Sou. Dredging Company). $10,600 $500 

“ (Galveston Indemnity Co.). $3,500 ... .. 1,500 

“ (Galveston Hotel Company). 1,000 ...... 500 

“ (Belcher Asphalt Paving Co.). ...... 5,000 

--- Loss 

$4,500 $10,000 $7,500 $7,000 

The loss reported by the petitioner was allowed by the 
respondent in the final audit of the return: The Bowers 
Company stock on which a loss of $9,500 was shown repre¬ 
sented 100 shares of the stock that the petitioner had pur¬ 
chased at $100 a share and which was sold in 1921 for $5 
a share, or for $500. 

For 1921 the petitioner reported the following items of 
income: 


Salaries, Wages, Commissions, etc.: 

D. M. Picton and Company. $4,333.34 

Creditors’ Committee, Bowers Company. . . 9,000.00 

Income from partnerships: 

D. M. Picton and Company.. 39,646.51 

Megathlin and Clark. 707.14 

Florida Dredging Company. 7,367.94 

Dividends on stock of Domestic corporation^.... 91.00 


In addition to reporting the losses referred to above the 
petitioner took a deduction of $1,480 as interest paid. In 
the final audit of the return the respondent found that the 
petitioner had overstated his income from the partnership 
of D. M. Picton and Company by $1,727,301 This results 
in a net loss for 1921 of $17,768.51 instead of $16,041.21 
reported by the petitioner. 

The petitioner in 1922, being desirous of having someone 
who was strong financially associated with the business of 
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tlie Bowers Company, sold 1000 shares of the stock 

16 he owned in that company to George H. Nolan for 
$7,500. In his return for 1922 the petitioner accord¬ 
ing took as a deduction for a loss sustained on the sale 
of the stock the amount of $92,500 which represented the 
difference between its cost of $100,000 and the selling price. 
In the final audit of the return the loss was allowed by the 
respondent. 

About September 1, 1922 the Clark Company was or¬ 
ganized by the petitioner and took over the assets and 
liabilities of the Bowers Company. The stock of the Clark 
Company was distributed to the stockholders of the Bowers 
Company on the basis of one share in the Clark Company 
for each two held in the Bowers Company. The Clark 
Company issued bonds to cover all the liabilities of the 
Bowers Company. These bonds have since been paid and 
retired. In 1922 the petitioner received bonds for the 
amount of money paid by him personally for the benefit 
of the Bowers Company and in his return for that year 
reported as income from this source the amount of $58,000. 

Upon the organization of the Clark Company the stock 
acquired by Nolan in the Bowers Company was exchanged 
for stock in the Clark Company, Nolan becoming vice-presi¬ 
dent and a director in the latter named company. By July 
15, 1923 the net earnings of the Clark Company amounted 
to $20 per share. As Nolan had decided to withdraw from 
the company the petitioner purchased his stock at what 
it had cost him (Nolan) plus the earnings thereon of $20 
per share. 

In his 1922 return the petitioner reported income as fol¬ 
lows : 

17 Salaries, Wages, Commissions, etc.: 


Creditors Committee, Bowers Company.$6,000.00 

Clark Company. 3,000.00 

Interest . 6,292.00 

Income from partnerships: Megathlin and Clark 100.99 

Rent . 400.00 

Other income: 

First Mortgage Bonds Clark Company in 
payment of interest. 20,500.00 
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Second Mortgage Bonds Clark Company in 
payment of losses sustained as endcjrser 
on notes of the Bowers Company and de¬ 
ducted as bad debts in prior years. 58,000.00 

I 

In addition to the loss of $92,500 sustained on the sale 
of Bowers Company stock the petitioner reported losses 
of $5,215.02 and $178.45 from the partnerships of D. M. 
Picton and Company and the Florida Dredging Company. 
He also took deductions of $1,360 and $24.70 for interest 
and taxes, respectively, making a net losb reported of 
$4,985.18. No deduction was taken on the 1922 return for 
the net loss for 1921 or any part of it'. 

For 1923 the petitioner reported a total net income of 
$24,727.82 which the respondent in determining the defi¬ 
ciency for that year increased to $43,037.93. The peti¬ 
tioner took as a deduction in his 1923 return the 1922 net 
loss of $4,985.10, but this was disallowed by tjhe respondent. 
While the petitioner did not take any deduction in his 1923 
return on account of the net loss for 1921) he requested 
allowance of such deduction prior to the filial determina¬ 
tion of his tax liability for 1923. The resjiondent in de¬ 
termining the deficiency did not allow the deduction. 

In his return for 1925 the petitioner took a deduction of 
$1,850 as a loss sustained on the exchange pf an old auto 
for a new one. In determining the deficiency for 1925 the 
respondent disallowed the deduction. The petitioner is 
entitled to $950 of the deduction taken. 

18 Opinion. 


Trammell: Counsel for the respondent admitted at' the 


hearing that the petitioner is entitled to 


deduction of 
an automobile. 


$950 as a loss sustained on the exchange of!; 

This loss should, therefore, be allowed. 

The remaining issue involves the consideration of two 
matters, namely, whether the loss of $68,000 resulting from 
the petitioner’s payment in 1921 of notes of the Bowers 
Company on which he was endorser and the losses result¬ 
ing in 1921, and 1922 from the sale of the stock owned 
by- him in the Bowers Company constitute net losses within 
the meaning of the term as used in the Act. 
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Section 204 of the Revenue Act of 1921 provides in part 
as follows: 

(a) That as used in this section the term “net loss” 

means only net losses resulting from the operation of any 
trade or business regularly carried on by the taxpayer (in¬ 
cluding losses sustained from the sale or other disposi¬ 
tion of real estate, machinery and other capital assets, used 
in the conduct of such trade or business): * * 

( b ) If for any taxable year beginning after December 
31, 1920, it appears upon the production of evidence satis¬ 
factory to the Commissioner that any taxpayer has sus¬ 
tained a net loss, the amount thereof shall be deducted 
from the net ihcome of the taxpayer for the succeeding 
taxable year; and if such net loss is in excess of the net 
income for such succeeding taxable year, the amount of such 
excess shall be allowed as a deduction in computing the net 
income for the next succeeding taxable year; the deduction 
in all cases to be made under regulations prescribed by the 
Commissioner with the approval of the Secretary. 

The petitioner contends that the losses here involved 
were losses resulting from the operation and conduct of 
a trade or business regularly carried on by him and that 
the excess thereof over the income for 1921 and 1922 is 
deductible in determining taxable income for 1923. 

19 In order for the losses here involved to be deduct¬ 
ible in determining taxable income for 1923 they 
must be net losses resulting from the operation of a trade 
or business regularly carried on by the petitioner and not 
from isolated and occasional transactions. J. J. Harring¬ 
ton, 1 B. T. A. 11; Oscar E. Rekm, 16 B. T. A. 1045. 

With respect to the loss of $68,000 resulting from the 
petitioner’s endorsement of the Bowers Company notes, 
he testified that in endorsing the notes he was seeking to 
protect his investment in its stock. Aside from endorsing 
an undisclosed number of notes of this company there is 
nothing in the record to indicate that acting as endorser 
or guarantor constituted a business or trade with the pe¬ 
titioner. So far as the record shows these were the only 
notes ever endorsed by the petitioner for the Bowers Com¬ 
pany or for any other company or person. From the facts 
in the ease we are of the opinion that the loss did not result 
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from the operation of a trade or business regularly car¬ 
ried on by the petitioner but resulted from isolated or 
occasional transactions. The petitioner’s eoiitention as to 
this item is denied. See Edward Hines, 18 B. !t. A. 21, and 
Wm. J. Robb, 5 B. T. A. 827. 

With respect to the remaining losses resulting from the 
sale of the Bowers Company stock in 1921 and 1922, we 
do not think the petitioner’s ownership of stock in a num¬ 
ber of corporations which he held as an investment during 
1921 and 1922 or the sale or some of such stock in those 
years constituted a business or trade regularly carried on 
by him. As to his being in the investment business, the pe¬ 
titioner testified as follows: 

20 Q. Would you say you were in tfye investment 
business, Mr. Clark? A. No, sir. 

Since the petitioner was not in the investment business 
or engaged in the business of a dealer in securities, we 
think the losses resulting from the sale of the Bowers Com¬ 
pany stock in 1921 and 1922 constituted losses! arising from 
occasional or isolated transactions and not frbm the opera¬ 
tion of a business regularly carried on. Th|e petitioner’s 
contention as to them must also be denied, i J. L. Wash- 
bum, 16 B. T. A. 1091, Oscar E. Rehm, supra. 

Judgment will be entered under Rule 50. 

Now, March 18,1931, the foregoing Findings of Fact and 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLK, 

Clerk U. S. Board of T'ijix Appeals. 

21 United States Board of Tax Appeals^ Washington. 

Docket No. 34824. 

B. P. Clark, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to opinion and findings of fact promulgated 
May 5, 1930, the respondent herein, to-wit, on August 21, 
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1930 having filed a proposed redetermination for the years 
1923 and 1925, and the petitioner on August 27, 1930, hav¬ 
ing filed notice of acquiescence to the said proposed re- 
determination, it is 

Ordered and decided that there are deficiencies for the 
years 1923 and 1925 in the amounts of $2,722.41 and $311.73, 
respectively. 

Enter. 

(Signed) 1 CHARLES M. TRAMMELL, 

Member. 

Entered Aug. 29, 1930. 

vlh. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, March IS, 1931. the foregoing Decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

22 United States Board of Tax Appeals. Filed Feb. 

21, 1931. 

United States Board of Tax Appeals. 

Docket No. 34824. 

R. P. Clark, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
respective parties hereto, acting by their respective coun¬ 
sel. that the Court of Appeals of the District of Columbia 
may take jurisdiction of the petition for review in the above 
entitled cause and may review the decision of the Board 
of Tax Appeals entered therein. This stipulation is made 
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and entered into under and pursuant to subdivision ( d ) of 
Section 1002 of the Revenue Act of 1926. 

WM. S. HAMMERS, 

WM. S. HAMMERS, 

Attorney for Petitioner. 

C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue, for the Respondent. 

Now, March 18, 1931, the foregoing Stipulation of Venue 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

23 United States Board of Tax Appeals. Filed Feb. 
26, 1931. 

Court of Appeals of the District of Columbia. 

Docket No. 34824. 

j 

R. P. Clark, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Revieiv of Decision of United States Board of 
Tax Appeals. 

To the Honorable Judges of the Court' of Appeals of the 
District of Columbia: 

Your petitioner, R. P. Clark, in support of this his pe¬ 
tition, filed in pursuance of the provisions 6f Section 1001 
of the Act of Congress approved February 26, 1926, en¬ 
titled the “Revenue Act of 1926”, for review of the de¬ 
cision of the United States Board of Taxi Appeals, pro¬ 
mulgated May 5, 1930, and the order of the| Board entered 
herein on August 29, 1930, approving a deficiency in in¬ 
come and profits tax of petitioner for thej calendar year 
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1923, in the amount of $2,722.41, respectfully shows to this 
Honorable Court as follows: 


I. 

Statement of the Nature of the Controversy. 

1. The controversy relates to the income and profits tax 
of petitioner for the calendar year 1923, and 1 ho deducti¬ 
bility in that year of net losses of $17,7(i8.51 and $4,985.18 
sustained by petitioner in the years 1921 and 1922, re¬ 
spectively, claimed to have been net losses resulting from 
the operation of his trade or business regularly carried 
on, within the meaning of Section 204 (a) and ( b) 
24 of the Revenue Act of 1921 and deductible in 1923. 

Petitioner, who is a resident of -Miami, Florida, 
has been engaged since 1888 in the business of river and 
harbor work, dredging and jetty building operations. He 
was associated with the Bowers Southern Dredging Com¬ 
pany from the time of its organization in Texas in 1899 
until the company was taken over by the Clark Dredging 
Company in 1922. Petitioner became President of the 
Bowers Company in 1905 and continued in that capacity 
as long as it continued to operate, and he was the active 
directing head of the corporation. During 1921 and in 1922 
until the business was taken over by the Clark Company, 
petitioner who was the majority stockholder was the man¬ 
aging operator of the Bowers Company for a committee of 
its creditors. Ini addition to his association with the Bowers 
Company, which was engaged in dredging, and other river, 
harbor and jetty work, petitioner owned a partnership in¬ 
terest and took active part in the affairs of D. 51. Picton 
and Company, Port Arthur, Texas, The Florida Dredging 
Company, Miami, Florida, and Megathlin & Clark, Miami, 
Florida, all of which were likewise engaged in dredging, 
jetty building and river improvement work. 

When the Bowers Southern Dredging Company was or¬ 
ganized in 1899, the original capitalization was $600,000, 
divided into shares of a par value of $100 each and pe¬ 
titioner owned 1800 shares which he received for assets 
turned over to the corporation. In 1910, the company’s 
capital stock was increased to $750,000, the additonal stock 
being sold at par for cash. By 1922, petitioner’s stock- 
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holdings in the company had increased to more than 3,000 
shares, the additional shares having been acquired by him 
from time to time, some as late as 19-j-4, for all of 

25 which he paid the lull par value of $100ja share. Up 
to 1917, the company paid dividends regularly and 

from 1907 to 1917 its stock had a value in exdess of par. 

In 1917, when the war started, the Bowers Southern 
Dredging' Company had many contracts on hand to com¬ 
plete and began to have financial difficulties, which brought 
its affairs in 1921 into the hands of a Creditors’ Com¬ 
mittee. The company was unable lo borrow! money from 
the banks with which to operate its business without the 
individual indorsement of petitioner on its nojtes. In 1921, 
petitioner was required to pay $68,000 on j notes of the 
company which lie had endorsed from time tp time in the 
regular course of business; and this amountj he deducted 
as a loss in his tax return for 1921. Petitioner also sold 
in 1921, 100 shares of his stock in the Bowprs Southern 
Dredging Company in order to raise $500 which he needed 
badly at the time and reported in his return for 1921 a 
loss from sale of said stock of $9,500. The ^otal net loss 
sustained by petitioner in 1921 and reported in his return, 
was $17,768.51, which was allowed by the Coijnmissioner of 
Internal Revenue in the final audit of the return. 

In 1922, petitioner sold 1000 shares of his stock in the 
Bowers Southern Dredging Company to one George H. 
Nolan, whom he desired to have become associated with 
the company to improve its standing, for the Sum of $7,500, 
and in his return for 1922 he accordingly took as a de¬ 
duction a loss of $92,500 sustained on the sale of the 
stock which represented the difference between its cost of 
$100,000 and the selling price. There was also an oper¬ 
ating loss of $5,215.02 which petitioner susjtained in the 
partnership of D. M. Picton & Company, and a similar 
loss of $178.45 sustained in the Florjida Dredging 

26 Company. The total net loss reported! by petitioner 
in his return for 1922 was $4,985.18 Which was ap¬ 
proved by the Commissioner of Internal Revenue in the final 
audit of the return. 

2. For 1923, the petitioner took as a deduction in his 
return the 1922 net loss of $4,985.18, as resulting from the 
operation of his trade or business regularly ,earried on by 
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him, as provided in Section 204 (a) and (&) of the Rev¬ 
enue Act of 1921; but this deduction was disallowed by 
the Commissioner of Internal Revenue. Furthermore, 
while the petitioner did not take any deduction in his 1923 
return on account of the net loss for 1921 of $17,768.51 as 
a net loss also resulting from the operation of his trade 
or business, he requested allowance of such deduction prior 
to the final determination of his tax liability for 1923, but 
the Commissioner of Internal Revenue in determining the 
deficiency of $2,722.41 for that year likewise refused to 
allow this deduction. 

3. From the determination of the Commissioner of In¬ 
ternal Revenue asserting a deficiency in tax for the year 
1923 as a result of the disallowance of the claimed de¬ 
ductions of the net losses for 1921 and 1922, an appeal 
was seasonably taken to the United States Board of Tax 
Appeals. In ! the proceeding before the Board, the pe¬ 
titioner contended that the losses sustained by him from 
his indorsement of the Bowers Southern Dredging Com¬ 
pany's notes in 1921 and also from the sale of that com¬ 
pany’s stock in 1921 and 1922, resulted from the operation 
of a trade or business regularly carried on by him within 
the meaning of Section 204 (a) and (6) of the Revenue 
Act of 1921 and that, therefore, the respondent, in deter¬ 
mining the tax liability for 1923, erred in not allowing as 
deductible items the net loss for 1922 of $4,985.18, which 
petitioner had carried forward and deducted on his 
27 return for 1923, and the net loss of $17,768.51, sus¬ 
tained in 1921, which he had not so forwarded and 
deducted in his 1923 return, but which ho claimed was an 
allowable deduction and should have been allowed. Upon 
hearing and consideration of petitioner’s appeal, the Board 
decided that said losses to petitioner in 1921 and 1922 didnot 
result from the operation of a trade or business regularly 
carried on by petitioner but resulted from isolated or occa¬ 
sional transactions, that the petitioner’s contentions must 
be denied, and that judgment should be entered for the 
Commissioner as respondent. An order was accordingly 
entered by said Board on August 29, 1930, determining a 
deficiency of $2,722.41 for the year 1923. 



R. P. CLARK VS. D. BURNET, COMMR. INT. REV. 23 

II. 

Designation of Court' of Review; 

Your petitioner, being aggrieved by the decision of the 
Board promulgated May 5, 1930, and the ofder of rede¬ 
termination entered August 29, 1930, in the proceeding be¬ 
fore the Board designated as Docket No. 34824, respect¬ 
fully submits this his petition for a review thereof by the 
Court of Appeals of the District of Columbia, in accord¬ 
ance with the stipulation between the parties; filed with the 
Board pursuant to the provisions of Section 1002(d) of the 
Revenue Act of 1926. 

III. 

Assignments of Errors. 

j 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to his damage and prejudice, and as 
a basis for review sets forth the following: 

1. The Board of Tax Appeals erred! in holding as 
28 a matter of law that in determining petitioner’s net 
income for 1923, there could not be; allowed as a 
proper deduction, as provided for in Section]204(5) of the 
Revenue Act of 1921, a net' loss sustained by the peti¬ 
tioner for the calendar year 1921 amounting to $17,768.51 
in excess of any taxable income for 1922. 

2. The Board erred in holding as a matter of law that 
in determining the taxable net income of petitioner for the 
year 1923, there could not be allowed as a proper deduc¬ 
tion from the net income, as provided in Section 204 (a) 
and ( b) of the Revenue Act of 1921, the loss sustained 
by petitioner for the calendar year 1922, \i T hich net loss 
amounted to $4,985.18. 

3. The Board erred in holding as a matter of law that 
petitioner’s net losses for the years 1921 and 1922 in the 
amounts of $17,768.51 and $4,985.18, respectively, were not 
net losses resulting from the operation of a trade or busi¬ 
ness regularly carried on by petitioner within the mean¬ 
ing- of Section 204 (a) and (5) of the Revenue Act of 
1921 and, therefore, not proper deductions in determining 
the tax liability of petitioner for the year 1923. 

i 

| 

j 

i 
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4. The Board erred in holding- as a matter of law that a 
loss of $68,000 resulting from the petitioner’s payment in 
1921 of notes bf the Bowers Southern Dredging Company 
on which he was indorser and also the losses of $9,500 and 
$92,500 in 1921 and 1922, respectively, resulting from the 
sale of stock owned by petitioner in the Bowers Southern 
Dredging Company, were not losses resulting from the 
operation of a trade or business regularly carried on by 
petitioner, within the meaning of Section 204 (a) and (b) 
of the Revenue Act of 1921, and that the excess of said 
losses over the income for the respective years 1921 and 
1922 was not deductible in determining taxable in- 

29 come of petitioner for the year 1923. 

5. The Board erred in rendering decision for the 
respondent. 

6. The Board erred in rendering judgment for a defi¬ 
ciency of $2,722.41 for the calendar year 1923 against 
petitioner. 

Wherefore your petitioner prays that the decision and 
order of the Board of Tax Appeals, relative to the defi¬ 
ciency in tax for the year 1923, entered herein against it 
be reviewed and reversed by this Honorable Court', and 
that the Clerk of the Board be directed to transfer and 
deliver to the Clerk of this Court certified copies of all and 
every of the documents necessary and material to the pres¬ 
entation and consideration of the foregong petition for 
review and as required by the statutes and rules of said 
Court made and provided. 

R. P. CLARK, 

WM. S. HAMMERS, 

By WM. S. HAMMERS, 

501 Union Trust Bldg., Washington, 

D. C., Attorney for Petitioner. 

30 District of Columbia, ss : 

William S. Hammers, being first duly sworn deposes and 
says that he is the attorney for R. P. Clark, the petitioner 
named in the foregoing petition for review, and as such is 
duly authorized to verify said petition for review; that he is 
familiar with the statements therein contained, and that the 
same are true to the best of his knowledge and belief. 

WM. S. HAMMERS. 
WM. S. HAMMERS. 
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Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, 1931. 

EOGEB L. BALDWIN, 

Notary Pziblic. 

j 

My Commission Expires Feb. 24,1931. 

| 

Now, March 18, 1931, the foregoing Petitioh for Eeview 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals], 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

j 

31 United States Board of Tax Appeals. Filed Feb. 26, 

1931. 

United States Board of Tax Appeals. 

Docket No. 34824. 


E. P. Clark, Petitioner, 
vs. 

Commissioner of Internal Eevenue, Bespondent. 
Prcecipe for Transcript of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within 60 days from the date 
of the filing of the petition for review in the above-entitled 
case, transmit to the Clerk of the Court of Appeals of the 
District of Columbia copies of the following documents: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision bf the Board, 
and its Order of Bedetermination. 

4. Petition for Eeview. 

5. Stipulation that the Court of Appeals <jf the District 
of Columbia may take jurisdiction of petition for review. 

6. This Priecipe. 
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The foregoing to be prepared, certified, and transmitted 
as required by law under the rules of the Court of Appeals 
of the District of Columbia. 

AVAL S. IIAAIAIEES, 

WM. S. HA MAI EES, 
Attorney for Petitioner. 

Now, Alarch 18, 1931, the foregoing Praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 53SG. 
R. P. Clark, appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Apr. 13, 1931. Henry AV. Hodges, Clerk. 
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IN THE 

Court of Appeals, district of Columbia 

April Term, 1931, No. 5386. 

| 

R. P. Clark, Appellant, 
vs. 

Commissioner op Internal Revenue.! 

APPEAL FROM THE UNITED STATES BOARD 
OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


I. 

j 

NATURE OF PROCEEDING. 

The appellant, R. P. Clark, seeks to have reviewed 
by this Court the findings of fact and decision of 
the United States Board of Tax Appeals (R, 10-17), 
and to have reversed the order of redetermination 
(R. 17-18), holding petitioner liable for a deficiency 
of $2,722.41 in income tax for the calendar year 1923. 
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.The case is brought to this Court by stipulation 
(E. 18-19) and petition for review filed on the 26th 
day of February, 1931 (E. 19-25), pursuant to the 
provisions of the Revenue Act of 1926, c. 27, Section 
1001, 1002, 1003, 44 Stat. 9, 109, 110. 

II. 

STATEMENT OF THE CASE. 

1. The controversy relates to the income and profits 
tax of petitioner for the calendar year 1923, and the 
deductibility in that year of net losses of $17,768.51 
and $4,985.18 sustained by petitioner in the years 
1921 and 1922, respectively, claimed to have been net 
losses resulting from the operation of his trade or 
business regularly carried on, within the meaning of 
Section 204 (a) and (b) of the Eevenue Act of 1921 
and deductible in 1923. 

2. Petitioner is a resident of Miami, Florida, and 
has been engaged since 188S in the business of river 
and harbor work, dredging and jetty building opera¬ 
tions. He was associated with the Bowers Southern 
Dredging Company from the time of its organization 
in Texas in 1899 until the company was taken over 
by the Clark Dredging Company in 1922. Petitioner 
became President of the Bowers Company in 1905 
and continued in that capacity as long as it continued 
to operate, and he was the active directing head of 
the corporation. During 1921 and in 1922 until the 
business was taken over by the Clark Company, 
petitioner who was the majority stockholder was the 
managing operator of the Bowers Company for a 
committee of its creditors. In addition to his asso¬ 
ciation with the Bowers Company, which was en- 
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gaged in dredging, and other river, harbor and jetty- 
work, petitioner owned a partnership interest and 
took active part in the affairs of D. M. Picton and 
Company, Port Arthur, Texas, The Florida Dredging 
Company, Miami, Florida, and Megathlin & Clark, 
Miami, Florida, all of which were likewise jengaged 
in dredging, jetty building and river improvement 
work (R. 11-12, 20). 

When the Bowers Southern Dredging Company 
was organized in 1899, the original capitalization was 
$600,000, divided into shares of a par value of $100 
each and petitioner owned 1800 shares which he re¬ 
ceived for assets turned over to the corporation. 
In 1910, the company’s capital stock was ihcreased 
to $750,000, the additional stock being sold all par for 
cash. By 1922, petitioner’s stockholdings in the com¬ 
pany had increased to more than 3,000 shares, the 
additional shares having been acquired by him from 
time to time, some as late as 1914, for all of which 
he paid the full par value of $100 a share) Up to 
1917, the company paid dividends regularly find from 
1907 to 1917 its stock had a value in excess of par 
(R. 12, 20-21). 

3. In 1917, when the w r ar started, the: Bowers 
Southern Dredging Company had many contracts on 
hand to complete and began to have financial diffi¬ 
culties, which brought its affairs in 1921 ! into the 
hands of a Creditors’ Committee. The company 
was unable to borrow money from the bapks with 
which to operate its business without the individual 
indorsement of petitioner on its notes. In 1921, 
petitioner was required to pay $68,000 on notes of the 
company which he had endorsed from time to time 
in the regular course of business; and thi^ amount 
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lie deducted as a loss in his tax return for 1921. 
Petitioner 1 also sold in 1921, 100 shares of his stock 
in the Bowers Southern Dredging Company in order 
to raise $500 which he needed badly at the time and 
reported in his return for 1921 a loss from sale of 
said stock of $9,500. The total net loss sustained 
by petitioner in 1921 and reported in his return, 
was $17,768.51, which was allowed by the Commis¬ 
sioner of Internal Revenue in the final audit of the 
return (E. 12-13, 21). 

4. In 1922, petitioner sold 1000 shares of his stock 
in the Bowers Southern Dredging Company to one 
George H. Nolan, whom he desired to have become 
associated with the company to improve its standing, 
for the siim of $7,500, and in his return for 1922 lie 
accordingly took as a deduction a loss of $92,500 sus¬ 
tained on the sale of the stock which represented the 
difference 1 between its cost of $100,000 and the selling 
price. There was also an operating loss of $5,215.02 
which petitioner sustained in the partnership of 
D. M. Picton & Company, and a similar loss of 
$178.45 sustained in the Florida Dredging Company. 
The total net loss reported by petitioner in his 
return for 1922 was $4,985.18 which was approved by 
the Commissioner of Internal Revenue in the final 
audit of the return (R. 13-15, 21). 

5. For 1923, the petitioner took as a deduction in 
his return the 1922 net loss of $4,985.18, as resulting 
from the operation of his trade or business regularly 
carried on by him, as provided in Section 204 (a) and 
(b) of the Revenue Act of 1921; but the respondent, 
the Commissioner of Internal Revenue, refused to 
allow the claimed deduction (R. 7, 15, 22). Further¬ 
more, while the petitioner did not take any deduction 
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in his 1923 return on account of the net loss for 
1921 of $17,768.51 as a net loss also resulting from 
the operation of his trade or business, he requested 
allowance of such deduction prior to the final deter¬ 
mination of his tax liability for 1923, but tiie Com¬ 
missioner of Internal Revenue likewise refused to 
allow this deduction (R. 7, 15, 22). 

6. From the determination of the Commissioner, an 
appeal was taken to the United States Boarcj of Tax 
Appeals by a petition filed February 9, 1928 (R. 2-9). 

7. In the proceeding before the Board of Tax Ap¬ 
peals the petitioner contended that the losses sus¬ 
tained by him from his indorsement of the Bowers 
Southern Dredging Company’s notes in 1921 and 
also from the sale of that company’s stocl^ in 1921 
and 1922, resulted from the operation of a trade or 
business regularly carried on by him within the mean¬ 
ing of Section 204 (a) and (b) of the Revenue Act of 
1921 and that, therefore, the respondent, in determin¬ 
ing the tax liability for 1923, erred in not ‘ allowing 
as deductible items the net loss for 1922 of $4,985.18, 
which petitioner had carried forward and deducted 
on his return for 1923, and the net loss of $17,768.51, 
sustained in 1921, which he had not so forwarded 
and deducted in his 1923 return, but which he claimed 
was an allowable deduction and should have been 
allowed. 

8. The Board of Tax Appeals, after hearing the 
proceeding, decided that aforesaid losses | to peti¬ 
tioner in 1921 and 1922 did not result from the 
operation of a trade or business regularly carried on 
by petitioner but resulted from isolated or occasional 
transactions, that the petitioner’s contentions must 
be denied, and that judgment should be entered for 
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the Commissioner as respondent (E. 15-17). The 
Board thereupon entered an order on August 29, 
1930, determining a deficiency of $2,722.41 for the 
year 1923 (E. 17-18). 


ERRORS RELIED UPON (R. 23-24). 

1. The Board of Tax Appeals erred in holding as 
a matter of law that in determining petitioner’s net 
income for 1923, there could not be allowed as a 
proper deduction, as provided for in Section 204 (b) 
of the Revenue Act of 1921, a net loss sustained by 
the petitioner for the calendar year 1921 amounting 
to $17,768.51 in excess of any taxable income for 
1922. 

2. The Board erred in holding as a matter of law 
that in determining the taxable net income of peti¬ 
tioner for the year 1923, there could not be allowed 
as a proper deduction from the net income, as pro¬ 
vided in'Section 204 (a) and (b) of the Revenue 
Act of 1921, the loss sustained by petitioner for the 
calendar year 1922, which net loss amounted to 
$4,985.18. ’ 

3. The Board erred in holding as a matter of law 
that petitioner’s net losses for the years 1921 and 
1922 in the amounts of $17,768.51 and $4,985.18, re¬ 
spectively, were not net losses resulting from the 
operation of a trade or business regularly carried on 
by petitioner within the meaning of Section 204 (a) 
and (b) of the Revenue Act of 1921 and, therefore, 
not proper deductions in determining the tax lia¬ 
bility of petitioner for the year 1923. 


7 


4. The Board erred in holding as a matter of law 
that a loss of $68,000 resulting from the petitioner’s 
payment in 1921 of notes of the Bowers Southern 
Dredging Company on which he was indorser and 
also the losses of $9,500 and $92,500 in 1921 and 
1922, respectively, resulting from the sale Of stock 
owned by petitioner in the Bowers Southern! Dredg¬ 
ing Company, were not losses resulting from the op¬ 
eration of a trade or business regularly carried on 
by petitioner, within the meaning of Section 1204 (a) 
and (b) of the Revenue Act of 1921, and that the 
excess of said losses over the income for the! respec¬ 
tive years 1921 and 1922 was not deductible ijn deter¬ 
mining taxable income of petitioner for the y^ar 1923. 

5. The Board erred in rendering decision j for the 
respondent. 

6. The Board erred in rendering judgment for a 
deficiency of $2,722.41 for the calendar year 1923 
against petitioner. 

IV. 

STATUTES INVOLVED. 

The following provisions of law are pertinent to a 
consideration of this appeal: | ■ 

Revenue Act of 1921 (42 Slat. 231)— ! 

Section 204(a). That as used in this section 
the term “net loss” means only net losses re¬ 
sulting from the operation of any trade lor busi¬ 
ness regularly carried on by the taxpayer (in¬ 
cluding losses sustained from the sale or other 
disposition of real estate, machinery and other 
capital assets, used in the conduct of sujfh trade 
or business); * * * 
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(b). If for any taxable year beginning after 
December 31, 1920, it appears upon the produc¬ 
tion of evidence satisfactory to the Commis¬ 
sioner that any taxpayer has sustained a net 
loss, the amount thereof shall be deducted from 
the net income of the taxpayer for the succeed¬ 
ing taxable year; and if such net loss is in excess 
of the net income for such succeeding taxable 
year, the amount of such excess shall be allowed 
as a deduction in computing the net income for 
the next succeeding taxable year; the deduction 
in all cases to be made under regulations pre¬ 
scribed by the Commissioner with the approval 
of the Secretary. 

V. 

QUESTIONS PRESENTED. 

1. Under the circumstances of this case, did the 
loss of $68,000 resulting from petitioner’s payment 
in 1921 of notes of the Bowers Southern Dredging 
Company on which he was indorser and the losses of 
$9,500 and $92,500 in 1921 and 1922, respectively, re¬ 
sulting from the sale of stock owned by petitioner in 
the Bowers Southern Dredging Company, constitute 
losses resulting from the operation of a trade or 
business regularly carried on by petitioner within 
the meaning of Section 204 of the Revenue Act of 
1921? 

2. Were the petitioner’s net losses for the years 
1921 and 1922 in the amounts of $17,768.51 and $4,- 
958.18, respectively, such “net losses” resulting from 
the operation of a trade or business regularly carried 
on by taxpayer, as defined in Section 204(a) of the 
Act of 1921, and which may be carried forward into 
the year 1923, under the provisions of Section 204(b) 
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of the Act of 1921, and properly deducted in 
ing or determining petitioner’s 1923 income 
bility ? 


Icomput- 
dax lia- 


VI. 

ARGUMENT. 

There is no dispute as to the petitioner haying sus¬ 
tained in 1921 a loss of $68,000 resulting from his 
payment of notes of the Bowers Southern Dredging 
Company on which he was endorser, and further 
losses of $9,500 and $92,500 in 1921 and 1922, respec¬ 
tively, resulting from the sales of stock owned by 
petitioner in that company, all of which lo|sses re¬ 
spondent accepted as properly deductible by] him in 
his income tax returns for each of these yeafs. Nor 
is there any disagreement as to the amounts, $17,- 
768.51 and $4,958.18, of petitioner’s not losses for the 
years 1921 and 1922, respectively, which were con¬ 
ceded and allowed by respondent in the final audit of 
petitioner’s returns for these two years. 

The real issue is whether the above described losses 
sustained by petitioner in 1921 and 1922 through the 
payment of the notes of the Bowers Southern Dredg¬ 
ing Company and the sale of its stock, resulted from 
the operation of any trade or business regularly car¬ 
ried on by him, or from isolated or occasional trans¬ 
actions as held by the Board of Tax Appeals. For 
it follows that if these particular losses resulted from 
the operation of such a trade or business, then the 
net losses, above mentioned, for the years 1921 and 
1922, are included within the meaning and Scope of 
Section 204 of the Revenue Act of 1921 and jare per¬ 
mitted to be carried forward to the year 1923 by peti- 
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tioner and deducted by him in computing his income 
tax for that year. 

Section 204 of the Revenue Act of 1921 (42 Stat. 
231) provides: 

(a) That as used in this section the term “net 
income” means only net losses resulting from 
the operation of any trade or business regularly 
carried on by the taxpayer * * * 

(b) . If for any taxable year beginning after 
December 31, 1920, it appears upon the produc¬ 
tion of evidence satisfactory to the Commissioner 
that any taxpayer has sustained a net loss, the 
amount thereof shall be deducted from the net 
income of the taxpayer for the succeeding year, 
and if such net loss is in excess of the net income 
for such succeeding taxable year, the amount of 
such excess shall be allowed in computing the 
net income for the next succeeding year. 

To be deductible in computing net income, a loss 
must, therefore, under Section 204(a), supra, be one 
resulting from the operation of a trade or business 
regularly carried on by a taxpayer. The words 
“trade” and “business” have been defined by the 
courts. “Trade” means the craft or business which 
a person has learned and which he carries on as a 
means of livelihood, a purchase or sale; a bargain; 
specifically in polities; a deal; the exchange of com¬ 
modities for other commodities or for money; the 
business of buying and selling, or dealing by way 
of sale or exchange; commerce; traffic. In re Master 
Granite £ Blue Stone Cutters’ Association of Phila¬ 
delphia, 23 Pa. Co. Ct. R. 517. 

The word “business” is defined by Webster as that 
which occupies the time, attention or labor of men 
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for the purpose of profit or improvement. Trustees 
of Columbia College vs. Lynch (N. Y.), 47 How. Prae. 
273, 275. 

Business is “that which busies or occupies the time, 
attention, or labor of one as his principal concern, 
whether for a longer or shorter time; employment, 
occupation; any particular occupation or employ¬ 
ment; mercantile transactions in general; concern; 
right or occasion of making one’s self busy i affairs; 
transactions.” Territory vs. Harris, 19 Pac.|286. 

A definition of the term “business” adapted by 
the United States Supreme Court in the leading case 
of Flint v. Stone-Tracey Co., 220 U. S. 107,1170, de¬ 
cided March 13, 1911, is as follows: 

| 

“Business” is a very comprehensive term and 
embraces everything about which a person can 
be employed. Black’s Law Diet. 158, citing 
Peoples ex rel. Hoyt v. Tax. Comrs., 23 N. Y. 
242, 244. “That which occupies the time, atten¬ 
tion, and labor of men for the purpose <Jf a live¬ 
lihood or profit.” 1 Bouvier’s Law Diet., p. 273. 

And as stated by the Board of Tax Appeals in 
Edward H. Baker, 17 B. T. A. 733, 737: 

In order to constitute a “net loss” within the 
meaning of the statute, it is not necessary that 
the taxpayer should sustain the loss in his prin¬ 
cipal business or vocation. The word “business” 
is qualified by the word “any”. The taxpayer 
is entitled to this benefit where the lojss is in¬ 
curred in “any trade or business regularly car¬ 
ried on” by him. Oscar K. Eysenbach, 10 B. T. 
A. 716. And the term “business” is cofnprehen- 
sive. “Business” is anything “which occupies 
the time, attention, and labor of men for the 
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purpose of a livelihood or profit.” Flint v. 
Stone-Traccy Co., 220 U. S. 107; Von Baimback 
v. Sargent Land Co., 242 U. S. 503; Edwards v. 
Chile Copper Co., 270 U. S. 452. See also Glenn 
31. Averill, 20 B. T. A. 1196, 1199. 

The Board also in Charles 31. Bryan, 21 B. T. A. 
364, 369, declared: 

The Board has frequently held that the phrase 
“trade or business regularly carried on” does not 
limit net loss deductions to losses sustained in a 
taxpayer’s sole or principal trade or business. 
The test is the “regularity” with which a trade 
or business is carried on. See Harry F. Harper, 
20 B. T. A. 143, 153, and cases there cited. 

IVliat then was the trade or business regularly car¬ 
ried on by the petitioner ? Since 1888, over 32 years, 
he has been engaged in the business of dredging and 
supervising dredging operations off the coast of Flor¬ 
ida and elsewhere. There is no dispute between the 
parties as to this. The respondent and Board of Tax 
Appeals both concede this to be the fact. He was 
actively engaged in this particular trade or business 
during all these years, both individually and as the 
president and majority stockholder and active di¬ 
recting head of two corporations. 

Petitioner became associated with the Bowers 
Southern Dredging Company, as the record shows, 
from the time of its organization in 1899 until about 
September, 1922, when the Clark Dredging Company 
was organized and took over the business of the 
Bowers Southern Dredging Company. Both of these 
companies were engaged in dredging and other river, 
harbor and jetty work. Petitioner became president 
of the Bowers Southern Dredging Company in 1905, 
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and managed its affairs for many years and looked 
after his investment therein. Later he was also presi¬ 
dent of the Clark Dredging Company after ills forma¬ 
tion. During 1921 and in 1922, until the business of 
the Bowers Southern Dredging Company wjas taken 
over by the Clark Dredging Company, the jjetitioner 
was the managing operator of the Bowers Southern 
Dredging Company for a committee of its Creditors. 

Now in addition to the foregoing associations in his 
line of business, he was a member of the; partner¬ 
ships of D. M. Pieton and Company, Port Arthur, 
Texas, and The Florida Dredging Company, Miami, 
Florida, both engaged in the dredging business, and 
of Megathlin and Clark, Miami, Florida, engaged in 
river and harbor work and jetty building. jFhe busi¬ 
ness of dredging is an important part of river and 
harbor work. The petitioner took an active^ advisory 
interest in these partnerships whose work was mostly 
in connection with the work of the Bowers .Southern 
Dredging Company. In other words, the business of 
the petitioner in his individual capacity as a member 
of these several partnerships and in his corporate ac¬ 
tivities were closely allied and interrelated^ and ob¬ 
viously the welfare of the former was materially in¬ 
fluenced by, if not altogether dependent Upon, the 
operations of the latter. 

In the light of the foregoing, we think it clear that 
the petitioner’s business both in his partnership and 
corporate connections is clearly established as that 
of dredging and supervising dredging operations; 
and that in addition thereto, in managing the affairs 
of the company for years, with a view to obtaining 
the largest possible return on his investment, he was 
also engaged in a business regularly carried on by 
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him. (See .James 0. Ileasley, 23 B. T. A. 50, infra). 

We now come to a consideration of the character of 
the losses sustained in 1921 from the payment of 
notes of the Bowers Southern Dredging Company on 
which he was indorser and also from the sales in 
1921 and 1922 of stock of the company owned by 
him. When the Bowers Southern Dredging Company 
was organized in 1899, the authorized capital stock 
was $600,000 at $100 par value per share, and at the 
time petitioner received 1800 shares valued at $180,- 
000 for the assets turned over to it. Later petitioner 
acquired more stock at $100 per share, increasing his 
holdings to more than 3000 shares. In 1917, when 
the war started, the Bowers Southern Dredging Com¬ 
pany had many contracts on hand and began to 
have financial difficulties, which brought its affairs 
in 1921 into the hands of a Creditors’ Committee for 
whom, as hereinbefore stated, petitioner acted as 
managing operator. The company was unable to 
borrow money from the banks with which to operate 
its business without the individual indorsement of 
petitioner on its notes. In 1921, petitioner was re¬ 
quired to pay $68,000 on the notes of the company 
which he had endorsed from time to time in the regu¬ 
lar course of business, and it was this amount, now 
in issue, which he deducted as a loss in his tax return 
for 1921. Petitioner also sold in 1921, 100 shares of 
his stock in the Bowers Southern Dredging Company 
in order to raise $500 which he needed badly at the 
time. 

In 1922, petitioner sold 1000 shares of his stock 
in the Bowers Southern Dredging Company for 
$7,500 to one George H. Nolan, whom he desired to 
have become associated with the company to im- 
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prove its financial standing. Nolan was strong finan¬ 
cially and petitioner saw the need of bringing new 
blood into the corporation and he practically sacri¬ 
ficed $100,000 of his stock to bring it aboutj. In his 
return for 1922, petitioner accordingly took as a 
deduction a loss of $92,500 sustained on the sale of 
this stock. 

Were the foregoing described losses—two in 1921 
and one in 1922—such losses as resulted from the 
operation of a trade or business regularly carried 
on by petitioner? We firmly believe that they were. 
The history of petitioner’s many years activities in 
the same trade or business, individually land cor¬ 
porately, his intimate association with and active 
part in organizing and managing the Bowers and 
Clark corporations, and their close relation to and 
bearing on the work and activity of the partnerships 
of which he was a member, engaged in the same 
business, as well as the urgency and necessity for 
the financial sacrifices on his part to protect his in¬ 
terests in his business and investments in the Bowers 
Southern Dredging Company, which resulted in the 
losses stated, clearly support this conclusion! 

In the case of E. D. Anthony , 20 B. T. {A. 5, de¬ 
cided by the Board of Tax Appeals subsequently to 
its adverse ruling in the instant case, a similar ques¬ 
tion was before the Board and the ruling was favor¬ 
able to the petitioner and against respondent. In 
that case, the taxpayer was engaged in the j business 
of retail selling of men’s, women’s and children’s 
ready wear as a member of a partnership j with his 
two brothers at West Palm Beach, Florida, j Later a 
corporation was organized which took over the busi¬ 
ness of the partnership and continued under the 
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name of Anthony Brothers, Inc. Taxpayer subse¬ 
quently organized several other corporations to op¬ 
erate stores in the same line of business. 

In 1921 the corporations in which petitioner had 
money invested were in financial difficulties, due, 
primarily,! to a sudden decrease of 50 per cent in the 
value of their inventories. Petitioner rendered finan¬ 
cial aid to Anthony Brothers, Inc., by selling $40,000 
of the corporation’s preferred stock to some of his 
friends and loaning it stock to use as collateral for 
loans, and by paying $20,000 of its indebtedness. 
Petitioner and his brother sold two buildings owned 
by them as partners in order to raise funds to pay 
debts of Anthony Brothers, Inc. Petitioner in 1921 
was an endorser on obligations of the corporations 
amounting: to “a great many thousands of dollars.” 
The business being conducted by Anthony Brothers, 
Inc., was sold to Anthony’s, Inc., a corporation or¬ 
ganized by petitioner in September, 1923. As the 
result of the liquidation in 1923 of Anthony Brothers, 
Tnc., petitioner sustained a loss of $34,142.26 on the 
stock he owned in the corporation. After consider¬ 
ing the meaning of the term “business” used in Sec¬ 
tion 204(a) of the Bevenue Act of 1921, and quoting 
with approval the definition adopted by the United 
States Supreme Court in Flint v. Stone-Trarey Co., 
supra, the Board, in its opinion, stated the following 
which is equally applicable to the instant case: 

Since 1902 petitioner has been devoting his 
time and attention to a branch of the mercantile 
business. He entered the service of Anthony 
Brothers as a clerk and afterwards was employed 
by the partnership as manager of its store. He 
was secretary and general manager of Anthony 
Brothers, Inc., from 1910, the year in which he 
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and others organized the corporation, until 1914, 
when he became the corporation’s president. 
Either individually, or in connection with other 
persons, he organized a number of other corpora¬ 
tions to engage in the mercantile business in 
other cities. He not only acquired stock in all 
of these corporations, of most of which he was 
president, but financed and actively managed 
and directed their affairs. Petitioner rendered 
financial aid to all of the corporations by en¬ 
dorsing their paper. In addition, fie loaned 
Anthony Brothers, Inc., stock to use as collateral 
for loans, sold some of his real estatfi to raise 
funds to pay its debts, and used other funds to 
pay its financial obligations. 

The activities of petitioner in connection with 
the organization and operation of thesC corpora¬ 
tions were closely related, each dependent upon 
the other. In addition to a return on his invest¬ 
ment in the stock of the corporations, he received 
as income a yearly salary or drawing account in 
the amount of $4,800 from Anthony Brothers, 
Inc., and a commission of 10 per cent on the 
net profits of the several corporations. 

The facts, in our opinion, show that in 1923 
and for many years prior thereto, petitioner, in 
addition to being a corporate executivfi, was en¬ 
gaged in organizing, financing and managing 
corporations carrying on a branch of! the mer¬ 
cantile business. In this business he invested his 
money and devoted all his time. See T. I. Crane, 
17 B. T. A. 720, and Elmore L. Potter, 18 B. T. 

A. 549. The loss of $34,142.26 sustained by pe¬ 

titioner in 1923 on his investment in 1 stock of 
Anthony Brothers, Inc., is a “net loss 1 ” deduct¬ 
ible in computing his net income for 1924. (20 

B. T. A. 7.) 


In the decision of the Board in the case of Elmore 
L. Potter, 18 B. T. A. 549, referred to in the fore- 
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going decision, the facts in that case appear as fol¬ 
lows: The petitioner, for at least 28 years prior to 
1924, the year involved in tile proceeding, had been 
actively interested as owner, stockholder and/or 
bondholder and/or manager or managing-director in 
various hotel enterprises conducted in the early 
years in his individual capacity as owner and latterly 
through the medium of corporations organized for 
the purpose. He owned and operated the Clarendon 
Hotel at Sea Breeze, Fla., until it was burned down. 
A corporation was formed for the purpose of build¬ 
ing and operating a hotel of the same name on the 
same site. The petitioner acquired $100,000 of the 
$250,000 issued preferred stock of the corporation 
and $275,000 of the $300,000 issued common stock, 
and actively operated the hotel as managing-director. 
He received a salary of $3,000 per year from the cor¬ 
poration. The corporation obtained a loan of $150,- 
000. As a consideration for making the loan the 
lender acquired 50 per cent of the outstanding com¬ 
mon stock belonging to the petitioner personally. 
Subsequently the pai-ties became involved in litiga¬ 
tion, the outcome of which was the sale by the peti¬ 
tioner to his opponents of his stockholdings at a 
considerable loss. The Board held that to be a net 
loss in trade or business regularly carried on. Part 
of the opinion is quoted below, and appears appli¬ 
cable to the present proceeding of this petitioner: 

So the question here presented is whether the 
facts proven show petitioner’s loss in business 
in respect to the Clarendon Hotel was an inci¬ 
dent in his following of a regular vocation or 
was a loss sustained in an isolated business 
transaction. 
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On this question the record, shows that peti¬ 
tioner was an expert in hotel financing, manage¬ 
ment and operation. For nearly 30 years prior 
to the year in question his time had ^>een occu¬ 
pied in actively managing' and operating various 
hotels in which he held an interest either as 
stockholder or bondholder. In these Enterprises 
he was not a mere investor but made the busi¬ 
ness in which his funds were invested the subject 
of his personal and individual attention and 
effect, receiving' for this a salary in addition to 
the increase in his return from the Investment 
due to his knowledge of the business and effi¬ 
cient operation of the various enterprises. The 
picture presented shows clearly that the invest¬ 
ment and the personal management were closely 
related, each dependent on the other^ the two 
combined producing the income received by this 
taxpayer, and that the knowledge, experience, 
work and investment were all in respect to one 
definite and distinct line of business—namely, 
hotel organization and operation. Tn| this line 
of business he was in the year 1923 employ¬ 
ing jointly his time and his capital as he had 
done continuously for many years, louring all 
this period this had been his sole business. 

* * * * * * 

As we see it this petitioner is shown to have 
been carrying on for many years a definite and 
distinct business constituting a regitlar voca¬ 
tion, in which he employed jointly and consist¬ 
ently both his capital and his professional knowl¬ 
edge of hotel operation and management; from 
the business consisting of the use of these to¬ 
gether his income was produced, and in the carry¬ 
ing on of this business he incurred the loss in 
question during 1923. * * * It follows that 

the net loss thus occasioned should he carried 
forward successively to the years 1924 hnd 1925. 
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This case is similar, in facts and principle, to the 
present proceeding of Mr. Clark. In fact, the word¬ 
ing of the opinion quoted above would apply exactly 
to the Clark case, if the names and figures were 
changed. In both cases the petitioner was interested 
as a stockholder and manager-director in an activity 
from which he earned his livelihood—Mr. Potter, the 
petitioner in the above case, being in the hotel busi¬ 
ness, and Mr. Clark being in the dredging business. 
Both petitioners sustained losses in the sale of their 
stock in one of the companies with which they were 
connected and in assisting the company to obtain 
loans with which to operate the business, and their 
losses resulted therefrom. The question in both 
cases was whether the petitioner’s loss was an inci¬ 
dent in his following of a regular vocaton or was a 
loss sustained in an isolated business transaction. 
Both petitioners had been occupied in their work for 
a number of years, in active management, and owned 
stock in the company which each managed. They 
were not mere investors, but made the business in 
which their funds were invested the subject of their 
personal and individual attention, receiving salaries 
in addition to their return from the investments. 
Quoting from the opinion: “The picture presented 
shows clearly that the investment and the personal 
management: were closely related, each dependent on 
the other, the two combined producing the income 
received by this taxpayer, and that the knowledge, 
experience, work and investment were all in respect 
to one definite and distinct line of business * * *” (18 
B. T. A. 549, 553). 

The U. S. District Court for the Southern District 
of New York in the case of Hubert Dalton and Flor- 
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ence IF. Dalton v. Bowers (March 20, 1931,; reported 
in Vol. Ill, p. 8428 of Commerce Clearing House Fed¬ 
eral Tax Service for 1931), decided against the Gov¬ 
ernment and held that a loss on certain jeorporate 
stock was sustained in 1924 and that it constituted a 
loss incurred in a trade or business regularly carried 
on by the stockholder and consequently was deductible 
from 1925 income as a statutory net loss. In this opin¬ 
ion, wherein the facts are similar to the instant case, 
particularly as regards the petitioner’s close con¬ 
tact with the control of the corporation’s Operations 
and which is clearly applicable, the court!said (pp. 
8429, 8430): 


Let us assume that the Commissioner has 
held, namely, that the stock became worthless in 
1924. It seems to me that, if we accept that con¬ 
clusion, it follows from the proof that the tax¬ 
payer in 1924 was engaged in a trade of business 
regularly carried on, which included the oper¬ 
ation of the Dalton Manufacturing Corporation. 
I understand the decisive test is whether or not 
the taxpayer carried on the business With which 
we are concerned as a vocation. I do not think, 
from the decisions, that it is necessary, in order 
to have the benefit of carrying a net loss over 
one year or longer, that the particular business 
involved in the controversy shall have been the 
whole of the vocation of the taxpayer, j If it was 
a part of his regularly carried on vocation, and 
there was a net loss incurred in that, then he is 
entitled to carry that over to the succeeding year. 

I cannot help but feel, from listening to the 
testimony, that the Dalton Manufacturing Cor¬ 
poration was in a sense his alter ego |to the ex¬ 
tent that it was employed by the individual tax¬ 
payer, and, therefore, if we first conclude that 
the loss occurred in 1924, then we are; bound to 
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reach the further conclusion that, in the sense 
of the law, that loss was incurred in a trade or 
business regularly carried on by the taxpayer 
in 1924. 

And in Glenn M. Averill, 20 B. T. A. 1196, 1198, 
1199, the Board in its opinion stated as follows: 

Belief to stockholders in a corporation who 
suffer loss through the liquidation of the corpora¬ 
tion must often be denied upon the ground that 
theirs is not an operating loss, but an invest¬ 
ment loss. An operating loss in the business 
carried on by a corporation is obviously sus¬ 
tained i by the corporation operating the busi¬ 
ness; no loss of which the revenue acts take cog¬ 
nizance has then been sustained by a person whose 
relation to the business is that of a stockholder or 
bondholder. On the other hand, upon the sale 
of such stock or bond or upon the failure or liq¬ 
uidation of the corporation the stockholder or 
bondholder may sustain an operating loss. This 
is entirely different from the operating loss of 
the corporation, and must rest upon the ground 
that investments in such stocks or bonds is a 
part of, or incident to, the operation of a trade 
or business regularly carried on by the taxpayer. 
It is obvious that an individual may suffer a 
“net loss” within the meaning of the statute 
upon the failure of a corporation or a sale or 
other disposition of his interest therein. See 
Charles H. Van Etten, 8 B. T. A. 611; E. M. 
Elliott, 15 B. T. A. 494; IF. II. Ostenbert et al., 
10 B. T. A. 716; T. I. Crane, 17 B. T. A. 720; 
Edward II. Baker, 17 B. T. A. 733; Elmore L. 
Potter, 18 B. T. A. 549; Hughes v. Commissioner, 
38 Fed. (2d) 755. 

Again referring to the close relationship of the 
several partnerships of which the jjetitioner was an 
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active working member and the Bowers Southern 
Dredging Corporation of which he was president and 
active manager of its operations, it is clear from the 
record that the business of the corporation dud like¬ 
wise necessarily the business of the partnership— 
since as heretofore shown the work of the latter was 
mostly in connection with the work of the corpora¬ 
tion named—were both in jeopardy, in fact tjieir very 
existence was threatened with financial disaster, when 
the petitioner came to the rescue and in doing so 
sustained the losses in question on the notes which 
he had indorsed and in the sale of the ebmpany’s 
stock. It was good business for petitioner to do 
these things, although unfortunately resulting in 
these losses, as they were done for the express pur¬ 
pose of furthering the regular business of the part¬ 
nerships at the same time aiding his business of 
managing the affairs of the Bowers Southern Dredg¬ 
ing Company. Such losses, therefore, were clearly 
sustained in the operation of his trade or business. 
On this point the Board of Tax Appeals, ir). the ap¬ 
peals of P. Kobbe Co., 4 B. T. A. 663 and Lawrence 
J. Montgomery, 17 B. T. A. 1308, has held that where 
to further his regular business taxpayer purchased 
stock in a corporation and stock subsequently became 
worthless, that loss was one sustained in the opera¬ 
tion of his regular business and should be included in 
computing net loss as defined by the statute. The 
fact that in indorsing the notes of the Bowels South¬ 
ern Dredging Company and paying same j and the 
selling of the shares of stock to improve the j financial 
standing of the company, he was, in addition to as¬ 
sisting and aiding his business in the several partner¬ 
ships mentioned, safeguarding his investifients by 
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providing funds and financial assistance needed by 
the corporation, does not—to adopt the language of 
the Board of Tax Appeals in Edwin II. Conrades, 21 
B. T. A. 213, 215—stamp these activities as merely an 
incident of his service as an officer of the corporation 
or as merely incident to his ownership of the stock. 

Furthermore in the case of William M. Lovering, 
21 B. T. A. 1260, the Board considered whether cer¬ 
tain losses arising out of taxpayer’s indorsement 
of notes of a corporation resulted from the operation 
of any trade or business regularly carried on by him. 
The taxpayer in that case in the year 1914 was a 
partner in the firm of Lawrence & Co., a textile 
commission house, and in that year he severed his 
relations fwith the partnership and commenced busi¬ 
ness as a textile commission merchant in an individual 
capacity under the firm name of William M. Lovering 
& Co. Prior to 1917, he had been selling the prod¬ 
ucts of a woolen mill in Tarkiln, R. I., which was 
owned and operated by the Oak Valley Manufactur¬ 
ing Co., a Rhode Island corporation. These sales 
formed a substantial part of taxpayer’s business as 
a commission merchant. The operations of the Tar¬ 
kiln mill over a considerable period of years had 
failed to show a manufacturing profit, and in the 
course of this business, the Oak Valley Manufactur¬ 
ing Co. became indebted to the petitioner. In 1917 
that company became insolvent and was liquidated. 
The taxpayer received the mill at Tarkiln as part 
payment of the company’s indebtedness to him, and 
in order that he might not lose that part of his com¬ 
mission business which consisted of selling the prod¬ 
ucts of the Tarkiln mill, he caused the business to 
become incorporated under the name of the Tarkiln 
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Manufacturing Co. He acquired for cash 499 of the 
500 shares of the stock of this corporation and lie 
continued to own this stock from the time of incor¬ 
poration in 1917, until 1923, when the company was 
liquidated. During this period, taxpayer continued 
to sell the products of the Tarkiln mill, and such sales 
constituted approximately from 25 to 50 pef cent of 
his commission business. During the year 1921 he 
endorsed notes of the Tarkiln Manufacturing Co. in 
the principal sum of $91,125, in order that jthe com¬ 
pany might operate and thus enable him to continue 
to collect commissions for selling its goods. The 
money was used by the company for the purchase of 
materials and to meet pay rolls. In 1923 the Tarkiln 
Manufacturing Co., being insolvent, was liquidated. 
The proceeds realized from the sale of its {property 
was not sufficient to pay any of the notes upon which 
the taxpayer was liable as endorser. In 1923 he was 
called upon to and did pay these notes,; thereby 
sustaining a loss in the amount of $91,125. 

The Commissioner of Internal Revenue contended 
that the loss sustained by taxpayer in 1923 through 
the payment of the notes of the Tarkiln Manufactur¬ 
ing Company was not a loss resulting from the opera¬ 
tion of any trade or business regularly carried on 
by him; but the Board of Tax Appeals held the en¬ 
dorsement of the notes arose as a consequence of 
petitioner’s business as a commission merchant, and 
the loss sustained thereby was a loss resulting from 
the operation of that business, and that ‘‘the net loss 
for the year 1923, computed in accordance with Sec¬ 
tion 204 (a) of the Revenue Act of 1921 should be 
allowed as a deduction in computing his net income 
for 1924 and the excess of such net loss over such 
net income (computed without such deduction) should 
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bo allowed as a deduction in computing liis net in¬ 
come for 1925.” 

In addition to bis business of dredging, as hereto¬ 
fore pointed out, managing the affairs of the Bowers 
Southern Dredging Company and looking after his 
investments therein, was a business carried on by 
petitioner regularly for many years. This is clearly 
supported' by the Board of Tax Appeals in a recent 
opinion of May 5, 1931, in James G. Heasley, 23 B. T. 
A. 50, 52, wherein the facts of the case are like those 
in the present ease before the court. The Board 
held: 


Petitioner entered the automobile industry in 
its early stages, and until 1919 his activities 
were, with a few exceptions, limited to egineering 
and executive positions. Petitioner’s connection 
with the Studebaker Corporation as an officer and 
stockholder was very profitable, and by 1919 he 
had accumulated considerable wealth. He then 
started to design commercial cars with the inten¬ 
tion of organizing a corporation to produce cars 
of his design. Before he had an opportunity to 
fully carry out such plans, however, financial 
backers of the Signal Motor Truck Company ap¬ 
proached him with a proposition to employ his 
time and capital in managing and financing the 
affairs of that corporation. This he did after as¬ 
suring himself that the company could be placed 
on a paying basis with additional capital and able 
management. Concurrently with his investment 
of $116,000 in securities of the corporation, he 
was elected its president and general manager. 
Had the venture been successful, instead of a 
failure, he would have received a large return on 
his outlay of money and from his executive 
position. The failure of the corporation resulted 
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in the loss of his investment and m[ade him 
liable for liquidated damages. 

This is not the case of a man makihg an in¬ 
vestment in securities of a corporation condi¬ 
tioned upon his appointment to a salaried execu¬ 
tive position. In 1919 petitioner’s knowledge of 
the automobile industry and financial standing 
was such that he was in a position where he 
could invest his capital and employ his time in 
an enterprise of his own selection. This he did 
by investing his money and taking the con¬ 
trolling executive position with the Signjal Motor 
Truck Company. The investment and I position 
were directly related, neither being independent 
of the other. Managing the affairs of \ the cor¬ 
poration, with the view of obtaining the largest 
possible return on his investment in its securities, 
was the principal business of petitioned in and 
for two years prior to 1921. (Italics ours.) 

In 1921 he became financially interested in 
another corporation engaged in the production of 
automobiles, and for a short period acted as its 
president. After the taxable year petitioner in¬ 
vestigated the condition of other like corporations 
with the intention of becoming financially inter¬ 
ested in them if the prospects of success war¬ 
ranted it. 

We think the loss sustained in 1921 was suf¬ 
fered in a business regularly carried on by peti¬ 
tioner. Elmore L. Potter, 18 B. T. A. 54-9; T. I. 
Crane, 17 B. T. A. 720; E. D. Anthony , 20 B. T. 
A. 5; Lawrence J. Montgomery, 17 B. T. A. 1308. 
The net loss provisions of the revenue acts are 
relief provisions and should be liberally con¬ 
strued. Edgar L. Marston, 18 B. T. A. 558. The 
stipulated amount thereof should be carried for¬ 
ward into 1922 and 1923 as a net loss to deter¬ 
mine petitioner’s income-tax liability f^r those 
years. 
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Finally, as pointed out by the Board of Tax Ap¬ 
peals in Edgar L. Marston, IS B. T. A. 558, 563, and 
James G. Beasley, 23 B. T. A. 50, 53, Section 204 of 
the Revenue Act of 1921 is a relief provision and 
should be liberally construed. It certainly should 
not be so narrowly construed as to deny its benefits 
where, as in the present case, petitioner was in 
business over a long period of years with the regu¬ 
larity shown in this case and sustained the losses in 
question in the carrying on of such business. And if 
there should be any doubt in the matter, then as 
stated in the case of Gould v. Gould, 245 U. S. 153, 
quoted by Mr. Justice Hitz of this Honorable Court 
in the recent case of Andrus, et al. v. David Burnet, 
Commissioner of Internal Revenue, 59 Wash. Law 
Rep. 507, 508; “* * * In case of doubt they ( statutes 
levying taxes) are construed most strongly against 
the government and in favor of the citizen.” (Par¬ 
enthetical phrase and italics ours.) 

CONCLUSION. 

We respectfully submit therefore that: 

The loss of $68,000 resulting from petitioner’s pay¬ 
ment in 1921 of notes of the Bowers Southern Dredg¬ 
ing Company on which he was indorser and the losses 
of $9,500 : and $92,500 in 1921 and 1922, respectively, 
resulting from the sale of stock owned by petitioner 
in the Bowers Southern Dredging Company, consti¬ 
tuted losses resulting from the operation of a trade 
or business regularly carried on by petitioner within 
the meaning of Section 204 of the Revenue Act of 
1921. 

The net losses of petitioner for the years 1921 and 
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1922 in the amounts of $17,768.51 and $4,958.18, re¬ 
spectively, were such “net losses” resulting from the 
operation of a trade or business regularly carried on 
by taxpayer, as defined in Section 204(a) of the Act 
of 1921, and which may be carried forward into the 
year 1923, under the provisions of Section 204(b) of 
the Act of 1921, and properly deducted in computing 
or determining petitioner’s 1923 income tax liability. 

The decision of the Board of Tax Appeals in this 
case should be reversed. 

Respectfully submitted, 

Wm. S. Hammers, 
Attorney for Appellant. 

Of Counsel: 

Edward T. Quigley. 
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In the Court of Appeals of the District of 
Columbia 

No. 5386 

R. P. Clark, appellant 

v. 

David Burnett, Commissioner of Internal Rev- 
enue, appellee 

APPEAL FROM THE HOARD OF TAX APPEALS 

BRIEF FOR APPELLEE 

PREVIOUS OPINION 

The only previous opinion is that of theUnited 
States Board of Tax Appeals (R. 15-17), which is 
reported in 19 B. T. A. 859. 

JURISDICTION 

This appeal involves a deficiency in inconie taxes 
for the calendar year 1923 in the sum of $21,722.41, 
and is taken from a decision of the United States 
Board of Tax Appeals entered August 29, 1930. 
(R. 17-18.) The case is brought to this Cburt by 
petition for review filed February 26, 1931 (R. 
19-25), pursuant to the provisions of the Revenue 
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Act of 1926, c. 27, Sections 1001-1003, 44 Stat. 9, 
109-110. and to stipulation entered into under Sec¬ 
tion 1002 of said Act and filed February 21, 1931 
(R. 18-19). 

QUESTION PRESENTED 

Is appellant, who devoted ail his time to the 
operation of a corporation of which he was the 
majority stockholder, president and active direct¬ 
ing head, entitled, under Section 204 of the 1921 
Revenue Act, to deduct on his individual 1923 
income-tax return losses sustained in 1921 as a 
result of his having to pay certain notes of the cor¬ 
poration which he had endorsed, and losses suffered 
in 1921 and 1922 from the sale of his stock thereof? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 204. (a) That as used in this section 
the term “net loss” means only net losses 
resulting from the operation of any trade or 
business regularly carried on by the tax¬ 
payer (including losses sustained from the 
sale or other disposition of real estate, ma¬ 
chinery, and other capital assets, used in the 
conduct of such trade or business); and 
when so resulting means the excess of the 
deductions allowed by section 214 or 234, as 
the case may be, over the sum of the follow¬ 
ing: (1) The gross income of the taxpayer 
for the taxable year, (2) the amount by 
which the interest received free from tax- 
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ation under this title exceeds so much of the 
interest paid or accrued within the taxable 
year on indebtedness as is not permitted to 
be deducted by paragraph (2) of subdivision 
(a) of section 214 or by paragraph j (2) of 
subdivision (a) of section 234, (3) the 
amount by which the deductible losses not 
sustained in such trade or business I exceed 
the taxable gains or profits not derived from 
such trade or business, (4) amounts received 
as dividends and allowed as a deduction un¬ 
der paragraph (G) of subdivision (a) of sec¬ 
tion 234, and (5) so much of the depletion 
deduction allowed with respect to any mine, 
oil or gas well as is based upon discovery 
value in lieu of cost. 

i/ (b) If for any taxable year beginning 
after December 31,1920, it appears upon the 
production of evidence satisfactory! to the 
Commissioner that any taxpayer has sus¬ 
tained a net loss, the amount thereof shall be 
deducted from the net income of the tax¬ 
payer for the succeeding taxable year; and 
if such net loss is in excess of the net income 
for such succeeding taxable year, the amount 
of such excess shall be allowed as a deduc- 
tion in computing the net income for the next 
succeeding taxable year; the deduction in 
all cases to be made under regulations pre¬ 
scribed by the Commissioner with j;he ap¬ 
proval of the Secretary, u 

Sec. 214. (a) That in computing inet in¬ 
come there shall be allowed as deductions: 

* * * * * 
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(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or business; 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business. * * *. 

Treasury Regulations 62: 

Art. 1601. Net losses, definition and com¬ 
putation .—The term “net loss” as used in 
the statute means only a net loss resulting 
from the operation during the taxable year 
of any trade or business regularly carried on 
by the taxpayer. Included therein are losses 
from the sale or other disposition of real es¬ 
tate, machinery, and other capital assets used 
in the conduct of such trade or business. In 
order to be entitled to claim an allowance for 
a “net loss” the taxpayer must have suffered 
an actual net loss in a trade or business dur¬ 
ing the taxable year. The amount properly 
allowable may be neither the loss reflected 
upon the return filed for the purpose of the 
income tax nor the net loss shown by the tax¬ 
payer’s profit and loss account, but is to be 
computed according to the statute, as fol¬ 
lows : 

(1) In the case of an individual, it is the 
amount by which the deductions allowed un¬ 
der section 214, excluding— 

(a) The amount by which the deductible 
losses not sustained in such trade or busi- 
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ness exceed the taxable gain or profits not 
derived from such trade or business; 

* * * * ! * 

! 

(c) The amount of deductions allowed 
under section 214 not connected with the 
trade or business, 
exceeds the sum of the following: 

(«) The gross income of the taxpayer for 
the taxable year as computed under, section 
213; and j 

(b) The amount by which the interest re¬ 
ceived free from taxation under the pro¬ 
visions of the Act exceeds so much of the 
interest paid or accrued within the! taxable 
year on indebtedness as is not allowed as a 
deduction under section 214 (a) (2j). 

* * * * I * 

In computing statutory “net loss” the fol¬ 
lowing restrictions are to be noted: 

(1) Interest received by the taxpayer on 
obligations or securities, the interest from 
which is exempted from taxation must be 
included in income, but this amount may 
first be reduced by the amount of j any in¬ 
terest paid by the taxpayer on money used 
to purchase or carry such obligations or 
securities. 

Art. 1602. Claim for allowance of net 
loss .—A taxpayer sustaining a “net loss” 
such as set forth in section 204, for any tax¬ 
able year ending after December 31, 1920, 
may file a claim therefor with his return for 
the subsequent taxable year. Such claim, 
should contain a concise statement setting 
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forth the amount of the net loss and all 
pertinent facts relative thereto, including a 
schedule showing computation of the net 
loss in accordance with section 204 and 
articles 1601 and 1605 of these regulations. 
If the evidence furnished satisfies the Com¬ 
missioner that the taxpayer has sustained a 
“het loss” the amount of such net loss may 
be deducted from the net income of the tax¬ 
payer for tlie succeeding taxable year and 
if such net loss is in excess of the net income 
for such succeeding taxable year the 
amount of such excess shall be carried over 
and credited against the net income for the 
next succeeding taxable year. 

Art. 1603. Xet losses of partnerships, 
trusts, estates, and insurance companies .— 
The provisions of section 204 shall be ap¬ 
plied to members of a partnership and the 
beneficiaries of an estate or trust, provided 
such partnership, estate, or trust is carrying 
on a trade or business. 

See also Article 1605 thereof for illustration of 
computation of net loss under Section 204, supra. 

STATEMENT OE FACTS 

The pertinent facts, as found by the Board of 
Tax Appeals, are as follows (It. 11-15): 

The petitioner is an individual residing at 
Miami, Florida. Since 1888 he has been en¬ 
gaged in the business of dredging and super¬ 
vising dredging operations off the coast of 
Florida and elsewhere. He was associated 
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with the Bowers Southern Dredging Com¬ 
pany, hereinafter referred to as the Bowers 
Company, from the time of its organization 
in 1899 until about September, 1922, when 
the Clark Dredging Company, hereinafter 
referred to as the Clark Company, vas or¬ 
ganized and took over the business j of the 
Bowers Company. Clark became president 
of the Bowers Company in 1905 and feontin- 
ued in that capacity as long as it eohtinued 
to operate. In that capacity he was the ac¬ 
tive directing head of the corporation and 
devoted all of his time to its operation Dur¬ 
ing 1921 and in 1922 until the business was 
taken over by the Clark Company the peti¬ 
tioner who was the majority stockholder in 
the Bowers Company was the managing op¬ 
erator of the corporation for a committee of 
its creditors. He was president of the Clark 
Company after its formation. The Bowers 
Company was engaged in dredging and 
other river, harbor, and jetty work. 

In addition to his association with the 
Bowers Company the petitioner in 1921 and 
1922 was a member of the partnerships of 
D. M. Picton and Company, Port Arthur, 
Texas, The Florida Dredging Company, 
Miami, Florida, and Megathlin and Clark, 
Miami, Florida. Megathlin and Clark and 
the Florida Dredging Company were en¬ 
gaged in the dredging business, and D. M. 
Picton and Company was engaged in river 
and harbor work and jetty building.! The 
petitioner took an active advisory interest in 

88721 - 31-—2 
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these partnerships whose work was mostly in 
connection with the work of the Bowers Com¬ 
pany. In 1921 and 1922 the petitioner 
also owned stock in a number of corpora¬ 
tions which he held as investments. 

The authorized capital stock of the Bowers 
Company when organized in 1899 was $600,- 
000 divided into shares of a par value of 
$100 each. At the time of organization the 
petitioner received about 1,800 shares of the 
company’s stock for assets delivered to it. 
In 1910 the company’s capital stock was in¬ 
creased to $750,000 par value. The entire 
amount of the additional stock was sub¬ 
scribed to by the stockholders and paid for 
in cash at par by them. By 1922 the peti- 
titioner’s stockholdings in the company and 
increased to more than 3,000 shares. The 
additional shares of stock were acquired by 
petitioner at $100 per share from time to 
time, some having been acquired as late as 
1914. Prior to 1920, the company paid divi¬ 
dends regularly and from 1907 to 1917 its 
stock had a value in excess of par. In 
1917 when the war began the stock ceased 
to have a value equivalent to par. 

At the beginning of the war in 1917 the 
Bowers Company had many contracts to 
complete and began to have financial diffi¬ 
culties. This finally resulted in its business 
being placed in the hands of a creditors’ 
committee under which it was operated 
in 1921. The company was unable to bor- 
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row money from banks without the indi¬ 
vidual endorsement of petitioner. 

In a desire to protect his investment in the 
stock of the company the petitioner at vari¬ 
ous times thereafter endorsed notes of the 
company. 

In 1921 as a result of his endorsement of 
the notes of the Bowers Company the peti¬ 
tioner had to pay $68,000 on them. This 
amount he took as a deduction for losses in 
his 1921 income tax return and lit was 
allowed in the final audit of the return by 
the respondent. 

In his return for 1921 the petitioner re¬ 
ported a loss of $7,000 from the sale of 
stocks which was explained on the return as 
follows: 



Cost 

Mar. 1, 
1913, 
value 

| 

Amouij 

receive 

! 

It 

d 

Loss 

Stock (Bowers Sou. Dredging Co.)— 
Stock (Galveston Indemnity Co.). 

$3,500 

1,000 

$10,000 

$50 

1,50 

50 

5,00 

0 

0 

0 

0 









4,500 

10,000 

7,50 

0 

$7,000 


The loss reported by the petitioner was 
allowed by the respondent in the finall audit 
of the return. The Bowers Company stock 
on which a loss of $9,500 was shown! repre¬ 
sented 100 shares of the stock that the peti¬ 
tioner had purchased at $100 a share and 
which was sold in 1921 for $5 a share, or for 
$500. 












10 


For 1921 the petitioner reported the fol¬ 
lowing items of income: 


Salaries, Wages, Commissions, etc.: 

D. M. Picton and Company-$4,333. 34 

1 Creditors* Committee, Bowers Company_ 9,000.00 

Income from partnerships: 

D. M. Picton and Company_ 39,646.51 

Megathlin and Clark_ 707.14 

Florida Dredging Company_ 7,367.94 

Dividends on stock of Domestic corporations_ 91.00 


In addition to reporting the losses referred 
to above the petitioner took a deduction of 

,480 as interest paid. In the final audit of 
the return the respondent found that the 
petitioner had overstated his income from 
the partnership of D. M. Picton and Com¬ 
pany by $1,727.30. This results in a net loss 
for *1921 of $17,768.51 instead of $16,041.21 
reported by the petitioner. 

The petitioner in 1922, being desirous of 
having some one who was strong financially 
associated with the business of the Bowers 
Company, sold 1,000 shares of the stock he 
owned in that company to George H. Nolan 
for $7,500. In his return for 1922 the peti¬ 
tioner accordingly took as a deduction for a 
loss sustained on the sale of the stock the 
amount of $92,500 which represented the dif¬ 
ference between its cost of $100,000 and the 
selling price. In the final audit of the re¬ 
turn the loss was allowed by the respondent. 

About September 1, 1922, the Clark Com¬ 
pany was organized by the petitioner and 
took over the assets and liabilities of the 
Bowers Company. The stock of the Clark 
Company was distributed to the stockholders 
of the Bowers Company on the basis of one 
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share in the Clark Company for each two 
held in the Bowers Company. The! Clark 
Company issued bonds to cover all the liabil¬ 
ities of the Bowers Company. These bonds 
have since been paid and retired, In 1922 
the petitioner received bonds for the amount 
of money paid by him personally for the 
benefit of the Bowers Company andi in his 
return for that year reported as income from 
this source the amount of $58,000. 

Upon the organization of the Clark Com¬ 
pany the stock acquired by Nolan in the 
Bowers Company was exchanged for stock 
in the Clark Company, Nolan becoming vice 
president and a director in the latter named 
company. By July 15, 1923, the net earn¬ 
ings of the Clark Company amounted to 
$20 per share. As Nolan had decided to 
withdraw from the company the petitioner 
purchased his stock at what it had cost him 
(Nolan) plus the earnings thereon of $20 per 
share. 

In his 1922 return the petitioner reported 
income as follows: 

Salaries, wages, commissions, etc.: 

Creditors Committee, Bowers Company-$6,000.00 

Clark Company_ 3,000.00 

Interest_I 6,292.00 

Income from partnerships: Megathlin and j 

Clark_j 100.99 

Rent_j 400.00 

Other income— 

First Mortgage Bonds Clark Company ! 

in payment of interest_ 20,500.00 

Second Mortgage Bonds Clark Company 
in payment of losses sustained as en¬ 
dorser on notes of the Bowers Company : 
and deducted as bad debts in prior j 
years_|5S,000.00 
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In addition to the loss of $92,500 sustained 
on the sale of Bowers Company stock the 
petitioner reported losses of $5,215.02 and 
$178.45 from the partnerships of D. M. Pic- 
ton and Company and the Florida Dredging 
Company. He also took deductions of 
$1,360 and $24.70 for interest and taxes, re¬ 
spectively, making a net loss reported of 
$4,985.18. No deduction was taken on the 
1922 return for the net loss for 1921 or any 
part of it. 

For 1923 the petitioner reported a total 
net income of $24,727.82 which the respond¬ 
ent in determining the deficiency for that 
year increased to $43,037.93. The petitioner 
took as a deduction in his 1923 return the 
1922 net loss of $4,985.10, but this was dis¬ 
allowed by the respondent. While the peti¬ 
tioner did not take any deduction in his 1923 
return on account of the net loss from 1921 
he requested allowance of such deduction 
prior to the final determination of his tax 
liability for 1923. The respondent in deter¬ 
mining the deficiency did not allow the 
deduction. 

On the basis of the foregoing findings, the Board 
of Tax Appeals held that appellant was not entitled, 
under Section 204 of the 1921 Revenue Act, to 
deduct from his 1923 taxable income the losses he 
sustained as a result of his having to pay certain 
notes which he had endorsed for the corporation 
of which he was president and majority stock¬ 
holder nor was he entitled to deduct losses which 
he suffered in 1921 and 1922 from the sale of the 
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corporation's stock on the grounds that such losses 
did not result from the operation of a trade or 
business regularly carried on by appellant as 
required by Section 204 but resulted from isolated 
or occasional transactions. (R. 10-11, 16-17.) 
The Board thereupon entered an order redetermin¬ 
ing the deficiency for the year 1923 to be $£,722.41. 
(R. 17-18.) From the order so entered, appellant 
took this appeal. (R. 19-25.) 

SUMMARY OF ARGUMENT 

Appellant was obliged to pay in 1921 a corpora¬ 
tion’s notes on which he was accommodation en¬ 
dorser. He also sold in 1921 and 1922 at a loss 
some of his stock in the corporation. Sudh losses 
resulted from isolated transactions and ii°t from 
the operation of his trade or business regularly 
carried on. It is settled by numerous cases that 
such losses are not deductible in subsequent years 
under Section 204 of the 1921 Revenue Act, supra. 
Consequently, appellant can not be allowedito carry 
them forward and deduct them on his 1923 tax 
return. 

There is nothing in the record to indidate that 
appellant’s acting in the capacity of an endorser 
or guarantor of the corporation’s notes constituted 
his regular business. Neither does the record show 
that he was in the investment business Although 
he owned stock in several corporations but it does 
show the contrary, as he testified. It aMo shows 
that he devoted all of his time to the operations and 
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activities of corporations and partnerships engaged 
in the dredging business and river, harbor and jetty 
work. Appellant therefore failed to meet the bur¬ 
den of affirmatively showing that his individual 
losses were suffered in the operation of the busi¬ 
nesses in which he was regularly engaged and in 
which such losses, to be deductible, must have been 
suffered. 

The statute here under consideration grants tax¬ 
payers a privilege. It must therefore be most 
strongly construed in favor of the Government. 
Appellant has failed to show that his rights there¬ 
under, if any, fall squarely within the statute. The 
statute is unambiguous and clear and therefore 
needs no construction. Moreover, the legislative 
history shows that the losses herein contended for 
do not come within the purview of the statute. 

The application of the statute as urged by appel¬ 
lee has been consistently followed by the Treas¬ 
ury Department and the Board of Tax Appeals. 
Such administrative practice should not be lightly 
disturbed. Moreover, if the statute, as applied by 
the Government, was contrary to the intention of 
Congress, it is reasonable to suppose that it would 
have been revised in the several subsequent taxing 
acts. No such revision was made. 

If appellant acquired his stock for purposes of 
investment and profit, the losses he suffered in the 
sale thereof were allowable as deductions under 
another section of the statute whether or not they 
were connected with his business. They were thus 
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allowable and actually allowed only in the!taxable 
years in which sustained. There is no statutory 
authority, however, for their being carried over 
and allowed in subsequent years under Section 204, 
supra. 

Moreover, appellant received salaries from vari¬ 
ous companies. It has been held that Section 204, 
supra, does not apply to salaried men. 

ARGUMENT 

Appellant is not entitled, under Section 204 of the 1921 
Revenue Act, to deduct on his 1923 tax return losses 
which resulted from his payment in 1921 of a corpora¬ 
tion’s notes on which he was accommodation Endorser 
or losses suffered in 1921 and 1922 from the sale of his 
stock of the corporation 
■ 

Determinative of the foregoing is decisiofi of the 
question whether or not these were “net looses re¬ 
sulting from the operation of any trade or business 
regularly carried on by the taxpayer” as defined by 
Section 204 (a) of the 1921 Act, stipra. The Board 
of Tax Appeals, affirming the Commissioner’s de¬ 
termination (R. 6-9) which, of course, was prima 
facie correct (Wickwire v. Beinecke, 275 U. S. 101, 
105), held that they were not such losses (R. 11) 
but that they resulted from isolated or occasional 
transactions (R. 17). 

Appellant was president, majority stockholder, 
active directing head and devoted all of his time to 
the operation of the Bowers Southern Dredging 
Company from 1905 until it was taken over by the 
Clark Dredging Company on September 1, 1922. 
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During 1921 and until it was acquired by the Clark 
Company, he was its managing operator for a cred¬ 
itor "s committee which had taken it over in 1921. 
(R. 11.) He was president of the Clark Company 
after its organization and was also associated in an 
advisory capacity with three partnerships which 
were engaged in like work connected with that of 
the Bowers Company. Appellant also held as in¬ 
vestments stock in a number of other corporations. 
(R, 12.) 

Because the Bowers Company was unable to 
borrow nioney from banks, appellant endorsed its 
notes from time to time principally with a view to 
protecting his investment in its stock. (R. 12.) 
As a consequence, appellant was required to pay 
$68,000 in 1921 by reason of his endorsement on 
the notesi Appellant also suffered losses in 1921 
from the sale of various stocks, $95,000 of which 
represented losses on the sale of his stock in the 
Bowers Company. The Commissioner allowed 
deduction of these losses on his 1921 tax return. 
(R. 13.) 

Appellant, in 1922, suffered a loss of $92,500 on 
the sale of additional stock in the Bowers Com¬ 
pany which was also allowed by the Commissioner 
in the audit of appellant’s 1922 tax return. (R. 
14.) Appellant claimed, under Section 204 (b) of 
the 1921 Revenue Act, supra, deductions on his 
1923 tax return for the amounts of the foregoing 
losses in excess of his net income for the two pre¬ 
ceding years. The Commissioner disallowed them 
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on the ground that they were not losses' suffered 
in the operation of his trade or business regularly 
carried on as required by the statute. (E. 15.) 

It is not disputed that appellant suffered these 
losses in 1921 and 1922 by reason of his having to 
pay the Bowers Company’s notes on which he was 
endorser and because of his sale of some of his stock 
in that corporation. But to constitute a deductible 
“net loss” within the definition of Section 204 (a), 
supra, his losses must have been “only pet losses 
resulting from the operation of any tradi or busi¬ 
ness regularly carried on by the taxpayer’’ in order 
that such losses, under Section 204 (b), supra, 
might, “upon the production of evidence, satisfac¬ 
tory to the Commissioner,” be deducted'from the 
net income of the succeeding taxable year, or from 
the net income of the second succeeding taxable 
year if and to the extent that the net loss, exceeded 
the net income of the previous year. The losses in 
question utterly fail to qualify within the purview 
of the statutory provisions governing deductibility. 
The statute limiting such losses, as it does, neces¬ 
sarily excludes all other kinds of losses, even though 
incurred in a trade or business, if they |were not 
suffered in the operation of a business regularly 
carried on by the taxpayer. 

If appellant’s stock was acquired for profit, 
although the record does not show it, his losses sus¬ 
tained in the disposal thereof, normally deductible 
under Section 214 (a), supra, as “Losses sustained 
during the taxable year and not compensated for 
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by insurance or otherwise, if incurred in any trans¬ 
action entered into for profit, though not connected 
with the trade or business” would nevertheless not 
be deductible under Section 204 (b), supra, first, 
because they were previously allowed, under 
another section of the statute as deductions in 
1921 and 1922 when sustained, and, second, because 
they are precluded by Sections 204 (a) (3) from 
constituting a part of the statutory “net losses” 
which only may be carried over and deducted in suc¬ 
ceeding taxable years. 

There is nothing in the record remotely to in¬ 
dicate that acting in the capacity of an endorser or 
guarantor constituted appellant’s trade or business 
regularly carried on. Neither does it show that he 
ever so acted for others. He may have “regu¬ 
larly” carried on and apparently did participate in 
the conduct of several businesses but in order to 
meet the conditions specified in Section 204, supra, 
so that his losses could be deducted from the net 
income of succeeding taxable years, they neces¬ 
sarily must have resulted only from the operations 
of businesses regularly, i. e., “habitually,” “nor¬ 
mally,” and “uniformly” (Webster’s New Inter¬ 
national Dictionary), carried on and not merely 
from occasional or isolated transactions. 

Although appellant owned stock in several cor¬ 
porations (R. 12) and sold some of it at a loss in 
1921 and 1922, there is nothing in the record to 
indicate that the investment business was the regu¬ 
lar business he carried on. He testified that he 
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was not in such business. (R. 17.) Moreover, the 
facts, as found by the Board, show that hisj regular 
business was that of dredging and jetty building in 
connection with river and harbor work through the 
instrumentality of several corporations and part¬ 
nerships to the operation and direction of which he 
“devoted all of his time.” (R. 11-12.) 

In view of the foregoing, no one would Seriously 
contend that a few isolated transactions on the part 
of appellant in endorsing the Bowers Company’s 
notes in order to protect his investment i (R. 12) 
and in selling some of his stock therein could, per 
se, constitute his “business regularly carried on.” 
“Losses incurred in trade” refers to the actual 
business of the taxpayer, not isolated transactions. 
Mente v. Eisner (C. C. A. 2d), 266 Fed. 161, 162, 
certiorari denied 254 U. S. 635. Moreover, the 
burden was on the taxpayer to show affirmatively 
that he was regularly engaged in such businesses 
at the time the losses were sustained. Reinecke 
v. Spalding, 280 U. S. 227, 232-233; Botany Mills 
v. United States, 278 U. S. 282. This he failed to 
do. Therefore, since the losses here in controversy 
were sustained from just such occasional transac¬ 
tions, it is obvious that they were not suffered in 
appellant’s “business regularly carried bn” and, 
accordingly, under Section 204, supra, they can not 
properly comprise “net losses” deductible from 
the net income of subsequent years. 

Section 204 of the 1921 Act, supra, grants a privi¬ 
lege to taxpayers relieving them of taxes otherwise 
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lawfully imposed and, as such, must be most 
strongly construed in favor of the Government. 
It is incumbent on the taxpayer to show that the 
right, if any, actually exists and, by proof, to bring 
himself squarely within the statute. “This is al¬ 
ways the rule when a party claims a peculiar right 
given by a statute—a right not common to all, and 
which is given only when a prescribed state of facts 
shall exist.” The “Edith,” 94 U. S. 518, 522; Bank 
of Commerce v. Tennessee, 161 U. S. 134,146 ; Swan 
& Finch Co. v. United States, 190 U. S. 143. Ap¬ 
pellant has not met this requirement. The cases 
cited by him in this connection (Br. 28) obviously 
have no application here. 

The terms and meaning of the statute involved in 
the instant case are unambiguous and clear and 
the intention of Congress can not be doubted. Re- 
sort to construction is therefore unnecessary. See 
Thompson V. United States, 246 U. S. 547, 551; 
Hamilton v. Rathbone, 175 U. S. 414, 419; United 
States v. Goldenberg, 168 U. S. 95,102-103; Duehay 
v. District of Columbia, 25 App. D. C. 434,436; and 
McCarthy v. McCarthy, 20 App. D. C. 195, where 
this Court aptly stated (p. 203), “The act of Con¬ 
gress is expressed in plain terms and leaves no 
room for conjecture.” Moreover, in addition to 
the clear language of the statute, the legislative his¬ 
tory shows its obvious purpose and scope in con¬ 
nection with the phrase “only net losses resulting 
from the operation of any trade or business regu¬ 
larly carried on by the taxpayer.” (See Reports 
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of Hearings before the Committee on Finance of 
the United States Senate, September 1 to October 
1, 1921, 67th Cong., 1st Sess., on H. R. 8245, pp. 
32-33.) Such reports may be resorted to tp estab¬ 
lish the purpose of the statute. Work v. Braffet, 
276 U. S. 560, 566. 

The foregoing application of Section 204 of the 
1921 Act, supra, as contended for by appellee, has 
been substantially adhered to by the Treasury De¬ 
partment for a considerable duration of time. See 
Regulations 62, Articles 1601 and 1602, supra; Reg- 
ulations 65, Article 1621, et seq; Regulations 69, 
Article 1621, et seq; Regulations 74, Article 651, 
et seq. The Board of Tax Appeals has consistently 
held to the same effect. See appeals of J. j J. Har¬ 
rington, 1 B. T. A. 11; R. J. Palmer, 4 B. T. A. 
1028: Wm,. J. Robb. 5 B . T , A. 827j Fridolm Pabst, 
6 B. T. A. 843, affirmed by this Court, Pabst v. 
Lucas, infra; Harry J. Gutman, 7 B, T. A. 500; 
H. E. Newton, 7 B. T. A. 1153; W. C. Harris, 8 
B. T. A. 1234; Louis M. Goldberg, 9 B. T. A. 1355, 
affirmed by this Court, Goldberg v. Commissioner, 
infra; Meyer Levy, 10 B. T. A. 907; Gdrnet W. 
Coen, 18 B. T. A. 1274; J. Kearsley Mitchell, 19 
B. T. A. 83; Albert T. Scharps, 20 B. T. A. 246; and 
George Reisch, 22 B. T. A. 94. j 

Settled administrative interpretation of a stat¬ 
ute, applied over a long period of time, should be 
given great weight by the courts. United States 
v. Hermanos y Compania, 209 U. S. 337. It should 
not be disturbed except for weighty reasons. 
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Brewster v. Gage, 280 U. S. 327. If the interpre¬ 
tation of the statute applied by the Treasury De¬ 
partment was contrary to the intention of Con¬ 
gress, it is reasonable to suppose that it would have 
been specifically corrected in some of the revisions 
of the lav% taxing income in 1924, 1926, or 1928. 
Reiner v. Colonial Trust Co., 275 U. S. 232, 235. 
No such revisions were made in the subsequent 
revenue acts. 

Appellant reported as salaries and wages re¬ 
ceived in 1921 from the Picton Company and as 
manager of the creditor’s committee for the Bowers 
Company, the respective amounts of $4,333.34 and 
$9,000 (R. 13), and in 1922 from the same com¬ 
mittee and the Clark Company the sums of $6,000 
and $3,000, respectively (R. 14). It has been held 
that Section 204, supra, does not apply to salaried 
men, Hughes v. Commissioner (C. C. A. 10th), 38 
F. (2d) 755. There the court, in connection with 
Section 204 of the 1921 Revenue Act, supra, stated 
(p. 759): 

Considering the manifest intention of 
Congress to restrict the application of the 
section, and the evident purpose of the law, 
it is our opinion that the section has no ap¬ 
plication to wage earners, salaried or pro¬ 
fessional men. Wage earners and salaried 
men may be out of work, and subject to no 
tax. But, employing no capital in their 
“trade or business regularly carried on,” 
they suffer no net losses that should be car- 


23 


ried over to other years. * * * But cer¬ 
tainly “net losses” of salaried or j profes¬ 
sional men were not of enough public con¬ 
cern to command the solicitude of Congress. 

In Goldberg v. Commissioner (D. C. App.), 36 F. 
(2d) 551, the taxpayer sustained losses jin indi¬ 
vidual real-estate transactions which he later 


transferred to his real-estate corporations! These 
transactions were separate from those of his real- 
estate business which he regularly carried on 
through a corporation of which he was sole owner. 
It was held, however, that the loss did not occur 
in his “regular trade or business” so as to be de¬ 
ductible from the taxable income of the fallowing 
year under Section 204 (a) of the 1921 Revenue 
Act, supra. This Court stated (p. 552): 


His regular business of buying and selling 
real estate was carried on through the cor¬ 
poration and not in his individual capacity. 
The question at once arises, therefore, 
whether he may deduct his loss, sustained in 
an individual transaction, from profits re¬ 
sulting in income from the operation of the 
corporation. 


While it is true that this was a pne-man 
corporation, of which appellant owned the 
entire stock, it nevertheless was a [separate 
and distinct corporate entity, and the busi¬ 
ness transacted in the name of the corpora¬ 
tion was not the business of appelant but 
the business of the corporation, andj as such 
entirely separate and distinct from the pri- 
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vate affairs of appellant. The New Jersey 
house and lot purchase and sale was a private 
individual transaction in no way connected 
with the corporation. It did not even repre¬ 
sent a method adopted by appellant in trans¬ 
acting the business of the corporation. 
While real estate was in some instances pur¬ 
chased in the name of the appellant individu¬ 
ally, it was in each instance, excepting in this 
one, conveyed to the corporation, and ulti¬ 
mately became a corporate transaction. It 
thus appears that the real-estate business 
regularly carried on by the appellant was 
conducted through the corporation and not 
individually. It follows that the loss sus¬ 
tained in this individual transaction was not 
a loss occurring in appellant’s regular trade 
or business, but a loss sustained in a private 
transaction. 

In Pabst v. Lucas-(D. C. App.), 36 F. (2d) 614, 
the taxpayer was regularly engaged in the business 
of manufacturing pharmaceutic preparations and 
also in the mining business as an operating owner 
and investor. He claimed deduction for losses 
resulting from causes other than his regular busi¬ 
ness, just as in the instant case. This Court held 
(p. 615) that the evidence sustained the finding 
of the Board of Tax Appeals that the net loss did 
not result from the operation of the business regu¬ 
larly carried on by the taxpayer so as to be de¬ 
ductible in the following year under Section 204 
(a) (b) of the 1918 Revenue Act. 
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In Anderson v. United States (C. C. Al 5th), 48 
F. (2d) 201, the taxpayer became interested in a 
corporation which did not prosper and the taxpayer 
made loans to it, paid interest for it and, when a 
receiver was appointed, the taxpayer advanced a 
considerable sum of money to the receiver Subse¬ 
quently, the taxpayer became a member of a part¬ 
nership which took over the business of the failing 
corporation. The second venture in the same busi¬ 
ness also proved unprofitable and resulted in a con¬ 
siderable loss to the taxpayer. It was held that the 
losses resulting from such loans, from the interest 
paid for another, for the advances to the receiver, 
and other losses, were not deductible in the, two sub¬ 
sequent years as “net losses” resulting from the 
operation of the trade or business as provided by 
Section 204 (a) of the 1921 Revenue Act. The 
Court stated (p. 202) : 

It is apparent that the net loss sought to 
be deducted by appellant did not result from 
the operation of any trade or business regu¬ 
larly carried on by him. It is evident that 
Congress intended to give relief to persons 
engaged in an established business for losses 
incurred during a year of depression in order 
to equalize taxation in the two succeeding 
more profitable years. It was not intended to 
apply to isolated or occasional losses such as 
here shown. Why the same privilege was not 
accorded to all taxpayers is a matter that 
addresses itself to Congress and nett to the 
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courts. The definition can not be stretched 
to cover the case before us. 

In Rogers v. United States (Ct. Cls.), 41 F. (2d) 
865, a physician, aside from his regular profes¬ 
sional practice, engaged in stock transactions which 
resulted in losses. The court held that single iso¬ 
lated activities or transactions are not sufficient 
to constitute a “business or trade” within Section 
204 (a) (b) of the 1921 Revenue Act, but that 
“trade or business regularly carried on” means, 
under the statute, the vocation and not occasional 
or isolated transactions. 

Appellant cites (Br. 20-22) the case of Hubert 
Dalton and Florence IP. Dalton v. Bowers (S. D. 
N. Y.). decided March 20.1931 (C. C. H., 1931, Vol. 
Ill, p. 8428), which appears contra to the views 
expressed bv this Court and by the Circuit Court 
of Appeals for the Fifth Circuit in the cases here¬ 
inbefore cited. That case is distinguishable from 
the instant ease, however, in that it involves the 
question whether or not a loss sustained by a stock¬ 
holder on liquidation of a corporation may be de¬ 
ducted as a net loss attributable to the operation 
of a trade or business regularly carried on by the 
taxpayer under Section 206 of the 1924 Revenue 
Act, the counterpart of Section 204 of the 1921 
Act, supra. It is settled that the liquidation of 
corporations, etc., does not comprise “business reg¬ 
ularly carried on.” See Refling v. Burnet (C. C. 
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A. 8th), 47 F. (2d) 859, and cases cited' More¬ 
over, the decision in the Dalton-Bowers case has 
been appealed and is not being followed by the 
Government in the administration of the; net loss 
provisions here in controversy. The Circuit Court 
of Appeals for the Second Circuit, which will con¬ 
sider the appeal, has already held consistently with 
appellee’s contentions herein in Bedell v. Commis¬ 
sioner (C. C. A. 2d), 30 F. (2d) 622, which dealt 
with Section 204 of the 1918 Revenue Act. The 
court there held that the evidence sustained the 
Board’s finding that the taxpayer was not trading- 
in stocks, bonds, or real estate so as to sCt off his 
losses in one year against his profits in otljer years, 
and that the taxpayer continuing to deal in real 
estate without dealing in negotiable securities was 
not “operating business regularly carried on” so 
as to justify the real estate business carrying- the 
losses in securities for different years, \yithin the 
meaning of Section 204 of the 1918 Act. 

The decisions by the Board, cited by appellant 
in his brief, are distinguishable on their fhets from 
the instant case. Examination of those cases will 
disclose that the facts either support the view that 
the taxpayer has shown that his regular business is 
promoting and financing corporations of ja certain 
character, or has shown that his investments in and 
loans to corporations were on a large scale and 
covered numerous transactions so as to Constitute 
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a business! The distinction between cases of that 
class and the instant case is shown in the exhaustive 
opinion in Washburn v. Commissioner (C. C. A. 
8th), 51 F. (2d) 949. 

In the instant case appellant testified that he 
was not in the investment business (R. 17), and 
there is nothing in the record to indicate that his 
acting as endorser or guarantor constituted a busi¬ 
ness or trade. It would appear, therefore, that his 
only business was that of directing head of the 
dredging corporation, his other activities being 
confined to the rendition of services in an advi¬ 
sory capacity in three partnerships “whose w T ork 
■was mostly in connection with the work of the 
Bowers Company” (R. 12), and that his acts as 
endorser of the Bowers Company’s notes and in 
selling its stock were solely on account of his desire 
to protect his own investment. 

In view of the foregoing, it is obvious that appel¬ 
lant is not entitled, under Section 204 of the 1921 
Revenue Act, supra, to deduct on his 1923 tax 
return the losses which resulted from his payment 
in 1921 of the Bowers Company’s notes on which 
he was accommodation endorser nor losses suf¬ 
fered in 1921 and 1922 from the sale of some of his 
stock thereof by reason of the fact that such trans¬ 
actions did not constitute “the operation of any 
trade or business regularly carried on by the tax¬ 
payer” as required by the statute but were isolated 
and separate individual transactions. 
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CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is correct and should be 
affirmed. 
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